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President's 
Page 

The image, the truth, and the Bard 

When I became president of my state 
bar. my predecessor advised me that 
the purpose of a president's page is to 
bury announcements you really don't 
want read. Being an incurable optimist. 
1 have consistently disrogarchui that ad- 
vice. And, like my Biblical namesake, I 
ignore the odds in taking on such di- 
verse Goliaths of the media as William 
Buckley, Roger Simon, and Louis 
Rukeyser, knowing full well that their 
responses, but not my letters to them, 
will be syndicated nationwide. 

Because I believe so strongly in law, 
lawyers, and the policies of this Asso- 
ciation. I try. as 1 said earlier in these 
pages, "to answer vigorously every un- 
just criticism and remedy every justifi- 
able complaint." In the next sentence I 
added that I would address the "image 
of lawyers . . . another day." For those 
in search of buried announcements, 
this is that day. 

Lawyers in court or in negotiations 
need to worry about the client's image: 
perhaps that is why we worry so much 
about our own. "Image" is a modern 
concept, and its modern measure is 
polls — public opinion surveys. Polls 
can be found that prove almost any- 
thing, depending on who is surveyed 
and how the questions are framed. As 
applied to lawyers, the most consistent 
poll results are that lawyers in general 
receive a low confidence rating, but in- 
dividual lawyers who are known or 
used by those surveyed, enjoy a high 
rating. That seeming paradox can be 
explained only by the fact that opinions 
of lawyers in general — the lawyers one 
does not know — are molded by books, 
periodicals, newspapers, television, 
radio, movies; broadly defined, the 
media. This casts a heavy burden on the 
media to report fully and fairly, and on 
our profession to emphasize the truth 
about lawyers, courts, and law. That is 
why I answer columnists — against the 
odds. 

Lawyers know that no other group or 
profession sets higher ethical stand- 
ards, disciplines itself so rigorously, 
contributes so much unpaid service to 
the public, or labors so tirelessly for the 
improvement of the justice system and 
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society. At times it seems to lawyers as 
though the old saw "No news is good 
news" were read by reporters as "Good 
news is no news." There is a "man bites 
dog" quality about the unusual case 
where the man or woman of justice — 
the lawyer or judge — is found dramat- 
ically unjust that makes if newsworthy. 
But lawyers often look in vain to find in 
print that it is our profession itself that 
uncovers and disciplines the occa- 
sional wrongdoing lawyer or makes 
good the rare defalcation. And we sel- 
dom read in the public press of our 
programs to enhance lawyer compe- 
tence and ethics, reduce court costs and 
delay, promote dispute resolution, im- 
prove substantive and procedural law. 
and provide services to the poor at no 
cost and to others at affordable prices. 

Yet there are signs that media cover- 
age of law and lawyers is becoming 
fairer and more complete. The profes- 
sion, led by this Association, more than 
ever is addressing itself to the public 
interest, and that fact is not passing un- 
noticed by reporters. Many reporters 
now are specializing in legal matters 
and the accuracy and balance of legal 
reporting are improving rapidly. 
Perhaps most significantly, the pub- 



by David R. Brink 



lie and the media are currently fasci- 
nated by law and lawyers. The actions 
of our citizens speak louder than their 
words of response to pollsters. It seems 
as though everyone wants to go to law 
school. Everyone wants to sue his or 
her neighbor, an institution, or the gov- 
ernment. Even mediocre books about 
lawyers, courts, or law become instant 
best-sellers. The courtroom scene and 
the lawyer as hero or villain are high 
points of television and the movies. Na- 
tional periodicals proclaim this "The 
Age of the Lawyer." The fascination 
may be a love-hate relationship, but it is 
bringing home to the media that the 
good news about lawyers is newswor- 
thy, as well as the bad. 

So our image may not be as negative 
as we fear. And 1 suggest that, ulti- 
mately, lawyers must seek, as their goal 
and satisfaction, not love of being 
loved, but love of law. For so long as 
lawyers deal often with claims to 
money or property, charge fees — how- 
ever justified, function in an adversary 
system that produces both winners and 
losers, and pursue the great tradition of 
defending even unpopular persons and 
causes, lawyers can expect public love 
only up to a point. If we have not yet 
reached that point, we can merely be 
patient and love what we do in our no- 
blest of callings. 

Nearly every published attack on 
lawyers includes an ancient or modern 
quotation, or misquotation. Usually it is 
the line from Shakespeare: "The first 
thing we do, let's kill all the lawyers." 
Shakespeare was wiser than those who 
borrow his words today. For in his play 
the line was spoken by one who was 
plotting how to overthrow the govern- 
ment. Shakespeare understood that the 
bulwark of an orderly society is its legal 
profession. 

If Shakespeare were with us now in 
the "Age of the Lawyer. " he would 
write even more plays about lawyers. 
And I think he would give us the pri- 
vate advice, translated into the less ele- 
gant idiom of today, to "tell it like it is; 
keep up the good work; hang in there: 
and make sure I get all the rovalties and 
residuals." 
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Voting rights 

By common consent the Voting Rights 
Act of 1965 (42 U.S.C. § 1973 et seq.) 
has been an amazingly successful piece 
of legislation. President Brink of the 
A.B.A. said in recent testimony before a 
Senate subcommittee that, as a result of 
the act, "more minority citizens register 
to vote, more minority citizens vote, 
and increasing numbers of minority 
citizens serve as elected representa- 
tives." In fact, he added, the success of 
the act is "full testament to its contin- 
ued need." 

This year Section 5 of the act must be 
renewed by Congress. A pioneering 
centerpiece of the act. Section 5 re- 
quires that nine states and political 
subdivisions of 13 others submit pro- 
posed changes in their voting laws and 
procedures to the attorney general for 
approval. Unhappy as these states and 
areas may be with this provision, the 
fact is that since 1965 the attorney gen- 
eral has objected under this preclear- 
ance procedure to more than 800 dis- 
criminatory voting law changes, and 
more than half of these have occurred 
since the act was last extended in 1975. 
In the face of this evidence of continu- 
ing discrimination, the House of Repre- 
sentatives voted last year by 389 to 24 
to extend these provisions of the act. 
An identical Senate bill is cosponsored 
by 65 senators. 

At the 1981 annual meeting of the 
American Bar Association, the House of 
Delegates endorsed extension of the 
Section 5 preclearance provisions with 
an amendment to make it easier for 
jurisdictions covered by Section 5 to 
exempt themselves — to "bail out" — 
from the requirements by showing the 
United States District Court for the Dis- 
trict of Columbia that discriminatory 
procedures and methods have been 
eliminated and that there has been a 
history of compliance with the act. The 
House-passed bill liberalized existing 
bail-out procedures, which the Senate 
also is likely to favor. 

The A.B.A. 's resolution goes a step 
further and recommends that the attor- 
ney general be granted discretion to 
exempt administratively localities with 
small minority populations within 




states covered by Section 5. For in- 
stance, because Texas is a covered state, 
all political entities in the state must 
submit voting law changes for pre- 
clearance. But in some of these entities 
there are few or no minorities and no 
danger of discrimination. The A.B.A. 
urges that the attorney general should 
be able to exempt these areas by ad- 
ministrative action. The House of Rep- 
resentatives, however, did not include 
this provision in the bill it passed. 

Now that Senate hearings have been 
concluded, it is clear that the Senate 
floor debate will focus more on a pro- 
posed amendment to Section 2 of the 
act than on the preclearance provisions 
of Section 5 — the latter now having 
been endorsed by former opponents. 
Section 2 applies to all states and polit- 
ical subdivisions and provides: "No 
voting qualification or prerequisite to 
voting, or standard, practice, or proce- 
dure shall be imposed or applied by 
any state or political subdivision to 
deny or abridge the right of any citizen 
of the United States to vote on account 
of race or color." In 1980 in City of 
Mobile V. BoJden, 446 U.S. 55, a splin- 
tered Supreme Court held in a plurality 
opinion that plaintiffs suing under Sec- 
tion 2 had to show purposeful dis- 
crimination to succeed. The amend- 
ment to Section 2, which was approved 
by the House of Representatives, sup- 
ported by the A.B.A., and approved by 
a Senate majority, would eliminate the 
"intent" test of City of Mobile for Vot- 
ing Rights Act cases and return to the 
"results" test outlined in White v. Re- 
gester, 412 U.S. 755 (1973). Under this 
standard the plaintiffs' burden would 
be to show that the political process 
"was not equally open to participation 



by the group in question — that its 
members had less opportunity than did 
other residents in the district to partici- 
pate in the political processes and to 
elect legislators of their choice," Thus, 
the amendment to Section 2 provides 
that practices that result in a denial or 
abridgment of the right to vote on ac- 
count of race or color will be pro- 
scribed; intent will not be the decisive 
factor. 

This test was essentially the basis for 
challenges between 1965 and 1980. It 
makes good sense and sound law, for 
the purpose of the Voting Rights Act is 
to eradicate voting discrimination, not 
to affix blame or impose penalties. 

As Mr. Brink recognized in his tes- 
timony, some people have expressed 
concern that the results test will create 
a right to proportional representation 
by race or a racial quota. This was re- 
jected by him, as it has been by others, 
as a scare tactic geared to killing this 
civil rights measure. On the other hand, 
the Justice Department opposes incor- 
porating the results test in Section 2, 
and the case against that test was stated 
by Walter Berns in the March issue of 
Commentary. 

The Section 2 amendment, however, 
clearly provides that the "fact that 
members of a minority group have not 
been elected in numbers equal to the 
group's proportion of the population 
shall not, in and of itself, constitute a 
violation of this section." The results 
standard should not be interpreted to 
go as far as the arguments against it 
suggest, and certainly the in-and-of- 
itself language should make that clear. 
The amendment's purpose is to restore 
the test in effect until 1980. 

The Voting Rights Act works and 
should be continued with amendments 
relaxing the bail-out provisions and 
reinstituting the results test for deter- 
mining when discrimination has oc- 
curred. Mr. Brink has included this 
legislative goal on his short list of prior- 
ity issues, a priority virtually mandated 
by the vote of the House of Delegates. 
Congress and President Reagan should 
cast an equally strong vote of confi- 
dence in the electoral equality of all 
citizens. 
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The lawyer's role in the search for peace 



Many problems beset lawyers today — 

practicing law in a complex and chang- 
ing world, keeping abreast of the 
changes in law and practice, and cop- 
ing with ever-rising costs. Important as 
these are, they do not prevent lawyers 
from addressing broader issues of 
human concern. This is part of the pro- 
fession's heritage. 

Now is the time to deal with a threat 
that's global — nuclear war. Some will 
argue that this is not lawyers' concern; 
that it is not an issue around which to 
mobilize: that we should rely on spe- 
cialists in Washington. But the way 
things are going, we are entitled to 
question whether those charged with 
keeping the peace are doing all they 
should to stem an alarming drift toward 
an all-out nuclear exchange between 
the superpowers. 

Lawyers should stand for the rule of 
law in settling disputes between na- 
tions as well as individuals. Bar associ- 
ations and their members are uniquely 
positioned to question their and other 
governments why there has been so 
much rhetoric of late about particle 
beam weapons, lasers, neutron war- 
heads, and other sophisticated 
weapons systems. 

Lawyers — and other Americans, as 
well — would like to know why there is 
an unchecked escalation of nuclear 
arms. Peace may come through 
strength, but how much H-bomb mus- 
cle do we need? 

Let's put things into perspective. 
This Earth is all we have. Our planet is 
said to be but an ordinary piece of rock 
circling a nondescript middle-aged 
star, the Sun, in the outer suburbs of an 
ordinary galaxy — the Milky Way. There 
are billions of stars in the Milky Way — 
one galaxy in a universe containing bil- 
lions of galaxies. 

Space probes and attention by books 
and the media have piqued interest in 
the heavens and the possibility of extra- 
terrestrial intelligence. As Carl Sagan 
puts it in his best-seller. Cosmos; "Ev- 
ery star may be a sun to someone. 
Within a galaxy are stars and worlds 
and, it may be, a proliferation of living 
things and intelligent beings and 



space-foring civilizations. . . . But we 

humans do not yet know." Owing to 
the distances involved in interstellar 
space — so large as to be virtually un- 
imaninnhle — we may never know. 

Whetiier or not there is life elsewhere 
in the universe, it exists here on Earth, 
and it is worth preserving. We owe it to 
our children and generations of de- 
scendants to do what we can — as law- 
yers and as human beings — to help en- 
sure Its survival. 

"In a full nuclear exchange, in the 
paroxysm of thermonuclear war," says 
Sagan, "the equivalent of a million 
Hiroshima bombs would be dropped all 
over the world." Viewing the conse- 
quences, he surmises, a "visitor from 
another world might be tempted to 
move on." 

The devastation threatened by nu- 
clear war has created a balance of ter- 
ror. Eric Chaisson of the Harvard- 
Smithsonian Center for Astrophysics 
puts it this way: "In a world of such 
enormous firepower, there can be no 
true defense. The United States and the 
Soviet Union both harbor terrible de- 
structive forces, and each side knows 
the other has them. The outcome is 
supposedly a 'stable' situation where 
neither country would dare strike — an 
equilibrium called by some a balance of 
power, and by others, peace by fear. 
The catchphrase in the language of 
Pentagonese is 'mutually assured de- 
struction,' the Strangelovian acronym 
for which is MAD." 

In recent months there has been 
rhetoric that nuclear war on a limited 
scale is "thinkable." A highly placed 
government official discussed the pos- 
sibility of waging a controlled nuclear 
war in Europe. And President Reagan 
said twice that there is a "possibility" 
that the use of tactical nuclear weapons 
in Europe would not lead to an all-out 
nuclear war. 

This view is disputed in a report pub- 
lished by the International Institute for 
Strategic Studies in London, which as- 
serts that a tactical nuclear war in 
Europe could not he limited to one 
battlefield or even one continent. And 
the "cumulative effects of all-out nu- 



clear war," says Chaisson, "would be so 

catastrophic that they render any no- 
tion of 'victory' meaningless." 

What can be done? Chaisson suggests 
that the "currently misleading concept 
of mutually assured destruction must 
be reframed in more realistic terms to 
reflect the full magnitude of the cata- 
clysm that a nuclear war would repre- 
sent. Then we can plan, not to limit nu- 
clear weapons, but to ban them al- 
together." 

An outright ban on nuclear weapons, 
while an admirable goal, isn't realistic 
in the current climate. But where 
there's talk, there's hope. As the arms 
control discussions continue in 
Geneva, we can fervently hope that 
progress is made. And we lawyers can 
do a bit more toward the ultimate goal 
of banning nuclear aims completely. 

Albert Einstein knew what mc^ — the 
power of the universe — could do, for 
good or evil. Two days before he died, 
in 1955, he signed a manifesto drafted 
by Bertrand Russell which ended: "We 
appeal, as human beings, to human be- 
ings: remember your humanity and 
forget the rest. If you do so, the way 
opens to a new Paradise; if you cannot, 
there lies before you the risk of univer- 
sal death." 

Carl Sagan writes: "We have heard 
the rationales offered by the nuclear 
superpowers. We know who speaks for 
the nations. But who speaks for the 
human species? Who speaks for 
Earth?" 

We speak for Earth; all of us, you and 
I, and everyone else. American lawyers, 
as individuals and through their asso- 
ciations, can have an impact. Make 
your voices heard in the search for a 
lasting peace. Make nuclear war once 
again "unthinkable." This is not a re- 
gional or political issue. It is a conunon 
eff(M I i u the finest tradition of the legal 
profession. 

—George M. Gold 



(Mr. Gold is staff director. News Pub- 
lications and Information, for the 

American Bar Association and editor 
of LawScope, the newsmagazine sec- 
tion of the A.fi.A. Journal.) 
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Supremely mistaken? j 

Columbia. Missouri ; 

The Supreme Court Report of Row- : 
land L. Young with regard to the case of 
Widmar v. Vincent (February Journal, 
page 204) was factually incorrect and 
factually misleading. 

Young was factually incorrect when 
he reported that the challenged regula- 
tions were adopted by the university in 
1977. As stipulated by the parties and 
as approved by the district court, the 
regulations in question were "in effect 
since sometime in 1072." 480 F.Supp. 
907. 909 (W.D. Mo. 1979). 

The report was factually misleading 
when it simply states that the student 
group had met on the campus of the 
University of Missouri at I^nsas City 
regularly from 1973 until 1977. Al- 
though the students had been using 
university facilities for some time, the 
district court specifically found that 
"neither the chancellor nor the dean of 
students of the Univeraity of Missouri- 
Kansas City have ever authorized a 
student organization to utilize a uni- 
versity facility for a iiieeliiig where they 
had full knowledge that the purposes of 
the meeting include religious worship 
or religious teaching." Supra at 910. 

Ted D. Ayres 
Counsel, University of Missouri 

Mr. Young responds: Mr. Ayres is 
correct — ^the regulations prohibiting 

the use of University of Missouri 
facilities for religious purposes were 
adopted by the school's authorities in 
1972, not 1977. They were not enforced 
against Cornerstone, the student reli- 
gious group, liowexer, until 1977, and 
it is not clear from the Supreme Court's 
opinion just why the school authorities 
acted against Cornerstone at that time. 

In writing a short summary of court 
decisions, it is, of course, necessary to 
state the facts as briefly as possible. I 
regret that in this case my abbreviation 
went too for. I don't agree, however, 
that my report was "factually mislead- 
ing." None of the three Supreme Court 
opinions in the case attach any impor- 
tance to the date on which the regula- 
tion was adopted or to the foct that Cor- 
nerstone had been allowed to hold 
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meetings on campus for four or five 
years before the university enforced its 
regulation. The result of the decision 
would have been the same no matter 
when the regulation was adopted. 

Jurisdictional dispute 

El Cajon, California 
Robert W. Meserve in his article, 
"Limiting Jurisdiction and Remedies of 
Federal Courts" (February Journal, 
page 159), expressed the A.B.A.'s op- 
position to current attempts by Con- 
gress to limit lower federal courts' 
jurisdiction over constitutional viola- 
tions, citing as examples busing, abor- 
tion, and school prayer. 

In the article and in current debate on 
this issue Congress is treated as the 
culprit, but in my opinion, the true cul- 
prit is the Supreme Court. It has moti- 
vated the public outcry for jurisdic- 
tional limitations because it has ren- 
dered decisions that have the aroma of 
legislation rather than interpretation. 
By couching its decisions in legal jar- 
gon and judicial attire the Supreme 
Court subtly has created new rights and 
enacted new laws without public con- 
sent or public participation. 

It seems only fair that if Congress is 
to be criticized for its attempts to limit 
jurisdiction of the courts rather than 
encouraging the amendment process, 
the Supreme Court should be criticized 
for usurping Congress's jurisdiction by 
playing the role of a quasilegislature 
and for bypassing the amendment 
process. Congress is responding only to 
popular discontent over controversial 
issues. But the Supreme Court is the 
cause of that discontent. It deserves the 
greater lashing. JiM C. Grisafi 

Sparks. Nevada 
The error in the opposition of the 
American Bar Association to the at- 
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tempts of Congress to limit federal 
court jurisdiction is clear at the outset 
of Mr. Meserve's article. 

It is stated that the Association op- 
poses any effort "to achieve a substan- 
tial alteration of constitutional law . . . 
short of constitutional amendment." 

But. it is respectfully submitted, 
that's what the debate is all about. The 
proponents of the legislation charge 
that the Supreme Court has been chang- 
ing and altering the Constitution. ... It 
is suggested that the A.B.A. should take 
another look at its position, perhaps 
with its research arm, the American Bar 
Foundation, giving us the benefit of its 
evaluation of both sides. 

Leslie B. Gray 

Alexandria. Louisiana 
... I believe that most lawyers feel 
that it is time for the Supreme Court to 
confine itself to interpreting the law 
and leaving the legislative process to 
elected congressmen. 

William £. Skye 

Lie detection 

MU.WAU1CEE. Wisconsin 
This view may be one of many from 
Wisconsin attorneys concerning the 
two articles on polygraphs in the Feb- 
ruary Journal (Personal Viewpoint, 
Benjamin Kleinmuntz, "Lie detec- 
tion . . . ," page 120 and Robert B. Pe- 
ters, "A Survey of Polygraph Evidence 
in Criminal Trials," page 162). 

Suffice it to say that anyone who read 
the articles also must read Wisconsin v. 
Dean, 307 N.W. 2d 628 (1981), declar- 
ing polygraph evidence inadmissible in 
Wisconsin. MICSIAEL A. PCMJACK 

EDITOR'S NOTE: The Deon case was de- 
cided after Mr. Peters conducted the 
survey described in his article and after 
the article was written. The survey was 
conducted during the period in which 
Wisconsin permitted polygraph results 
to be used in evidence if the conditions 
of Wisconsin v. Sfanisiawski, 216 N.W. 
2d 8 (1974), which were set out in the 
article, were met. The Wisconsin Su- 
preme Court specifically limited Dean 
to polygraph examinations arising after 
September 1, 1981. 
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GET A Un MORE 
(FOR A iOr LESS) 



GET MORE FOR 
YOUR MONEY. IN MORE WAYS 
THAN ONE. 

Word processors are only 
as great as their features-and 
the systems that stand behind 
them. Exxon 500 Information 
Processors come with many 
standard features for which com- 
petitive brands charge extra. And 
Exxon Office Systems offers you 
service and support systems that 
are second to none. 

MODEL FOR MODEL, 
MORE FEATURES. 

Your business probably 
needs more capabilities than 
most word processors can offer 
The Exxon 500 Series gives you 
surprisingly more features. For 
instance, the Exxon 510, our basic 
unit, handles columns in ways 
many competitive models can't; 
the upgraded 520 includes a 
50,000-word dictionary that not 
only locates misspellings, but 
corrects them at the touch of a 



button. It also handles calcula- 
tions and complicated problems. 
If you have a need to process lists, 
reports, and records -as well as 
process lengthy documents with 
ifootnotes or complicated for- 
mats—you'll find the Exxon 520 
superior to its competition not 
only in price, but in ease of use. 
Comparably priced, competitive 
models just can't keep up. Now 
that's a lot more. . .for a lot less. 

MORE THAN JUST 
FEATURES. 

Some word processing 
companies leave system installa- 
tion and operator training to you. 
When you start with Exxon, you 
start with more: A field engineer 
sets up and tests the system . . . 
and makes sure it's right. Your 
operator is trained to get the 
most out of the Information Pro- 
cessor, without disrupting your 
office routines. And you get the 
support you need, after the 
installation, so that you'll stay 



with us. If the equipment needs 
servicing, we're at your beck and 
call. If your operator has questions 
or needs help, there is a toll-free 
telephone number to call for 
immediate assistance. 

HOW TO LEARN MORE 
ABOUT CETTINC MORE. 

We're right near you. 
With 100 offices across the coun- 
try we've got one of the largest, 
best-equipped sales and sen/ice 
organizations in the country For 
all the facts and a demonstration, 
mail the coupon below. Or phone 
(800) 327-6666. In Connecticut, 
(800)942-2525. Because the 
more you know, the more you'll 
get. For less. See for yourself. 



OFFICE 
SYSTEMS 
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ABA 05 82 



Exxon Office Systems Company 
RO. Box 10184 
Stamford, a 06904 

□ Send me product literature on the new 500 Series 
Information Processor 

□ I'd like a demo. Have your representative call. 
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The MICLE 1200 Records Management System 

Paper. You've got an office full of it— in files, in boxes, even 
piled in the back room — not to mention that stack waiting in 
your "IN" basket. 

All that paper takes up space— and that costs money. 

It means hours lost trying to find the documents you 
need — and that costs more money. 

Fortunately, there's a better alternative to paper, thanks to 
the Fuji No-Paper Copier. 

The MICLE 1200 is about the same size and cost of an 
office copier, and just as easy to operate. The big difference 
is the output: archival quality microfilm in a handy 
jacket format. 

Discover v/hat microfilm ^Sf^^J 
can do for your records ^ ^S^^n^Sf^ff^ 




management: 

• Reduce storage space by 75% ^•'^/IS^ 

• Reduce storage costs ^ 

• Reduce production costs 

• Reduce distribution costs 

The MICLE 1200 Records Management System can minimize 
the hassle and expense of using paper. And can pay for itself 
in a remarkably short time. 

The Fuji No-Paper Copier 



^^^11^ FUJI PHOTO FIL 

^^50 350 Fifth Avenue 
^^^^^H New York, NY 10 
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MiDDLETON. Wisconsin 
Benjamin Kleinmuntz alerted readers 
to the dangers of the polygraph in his 
Personal Viewpoint in the February 
Journal. His concern is that innocent 
persons may be incriminated by this 
"infallible" evidence. . . . 

There is a double standard operating 
here. Of course, the polygraph is not 
infallible. What evidence is? Eyewit- 
ness identifications sometimes have 
proved very suspect. There is no reason 
why a properly instructed jury should 
not be allowed to consider polygraph 
test results — just as it considers many 
types of less-than-infallible evidence. 

Steven Levine 

Roughing the kicker 

Durham. North Carolina 
The reason football players need 
helmets is that football is an excep- 
tionally dangerous activity — so 
hazardous that even the helmets cannot 
provide complete protection ("Helmet 
Maker Proposes Football Injury Pool," 
February Journal, LawScope, page 
136). If there were as many serious in- 
juries in history classes as there are on 
football fields, the teaching of history 
probably would be outlawed. Football 
should be replaced with safer sports. 

Gary K. Berman 

May Day, Law Day 

Minneapolis, Minnesota 
The President's Page in the February 
Journal (page 116) contrasts Law Day in 
the United States as a symbol of Ameri- 
can heritage to May Day celebrations in 
Eastern Europe, which are observed 
with military parades. As a participant 
in many Law Day programs, I have 
found the events to be educational and 
worthwhile, but I also think we should 
remember the original importance of 
May 1 in our own history. 

May 1 was selected as the Interna- 
tional Labor Day in the beginning of 
this century to commemorate the efforts 
of workers killed in May, 1886, at 
Haymarket Square in Chicago while 
fighting for the eight-hour workday. 
The day was first celebrated by 
unionists in the United States, and it 
later spread to Europe, where it was 
adopted by the Socialist International 
as Labor Day. 

The tanks and troops in Communist 
May Day parades are symbolic of the 
problems labor has under that system, 
as Solidarity in Poland can attest. The 
plant closings, unemployment, and oc- 
cupational injuries in this country, 
however, show that labor also has a 
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John Wiley & Sons, celebrating 175 years of publishing, 
announces the formation of Wiley Law Publications. 
The unit publishes books written by prominent members 
of the legal profession. This group emphasizes the 
publication of current and updated materials for the 
practicing lawyer in the areas of taxation, trial practice. 



federal litigation, and general business law. 
Professional staff includes Thomas M. Conter, publisher, 
Edward B. MacGuire, director of marketing; David S. 
Ament and Debra J. Bowman, acquisition editors. 
Author inquiries and manuscripts are welcorrte. 



JOHN WILEY & SONS, 627 NORTH WEBER STREET, P.O. BOX 1777 
COLORADO SPRINGS, COLORADO 80901. 303-578-0600 
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350 page Corporate Counsel Section identifies by name 
and title 15,992 counsel at 3,462 companies. 

Directory, $49.50 shipped on 30 day approval. NO 
CHARGE LISTING for qualifying lawyers. 



LAWYERS REGISTER BY SPECIALTIES AND 
FIELDS OF LAW (including Directory of Corporate 
Counsel). If you make referrals or consult with lawyers 
anywhere in the United States, you will want a copy. 
The 1981-1982 Edition lists 34,609 Certified and de 
facto specializing lawyers, within the 158 recognized 
fields of law. 

LAWYER'S REGISTER PUBLISHING COMPANY, 5325 NAIMAN PARKWAY, SOLON, OHIO 44139 

CALL TOLL-FREE: 1-800-321-6910 
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At rare intervals a work comes along that immediately 
takes its place as the standard in its field. FEDERAL 
TAXATION OF INCOME, ESTATES AND GIFTS is 
such a reference. This multi-volume treatise is the 
mastervwork of BORIS I. BITTKER, one of America's 
leading tax commentators. As no other author, Bittker 
makes the complexities of federal taxation understand- 
able and accessible with the cogent reasoning, incisive 
commentary, and clarity of style for which he is 
renowned. 



First edition 1981 . Four casebound income tax 
volumes with one perfect bound index and table volume. 
Cumulative supplements issued three times a y^ar. 

Price: S295.00 includes four income tax volumes, one 
perfect bound index and tables volume and the latest 
supplement. Supplement price: 1982 # 1: $52.25. 
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WARREN, GORHAM 8i LAMONT, INC., 210 SOUTH STREET, BOSTON, MA 02111 
1-800-225-2323 (ASK FOR CUSTOMER SERVICE) 



Since the Supreme Court's liberalization of abortion 
laws in 1973, the number of reported abortions has 
tripled, making this one of the most significant civil 
rights issues of the decade. Emphasizing that the 
decisive questions in the current controversy are legal 
questions, this volume provides an overview of the legal 
Status of abortion and the prospects for change through 
judicial or legislative action, or by constitutional anrtend- 



nvnt. A concise, legal clarification of a complex and 
emotionally-charged issue. 

Written by Lynn D. Wardle and Mary Anne Wood, 
associate professors of law at the J. Reuben Clark Law 
School. 



Paperback, 280 pages, $7.95. 
Shipping paid by publisher. 



Payment with order. 
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BRIGHAM YOUNG UNIVERSITY PRESS 
BUSINESS OFFICE 205 UPB/DEPT. 967, PROVO, UT 84602 



Whenever a witness takes the stand, the overriding issue 
is credibility - whether the judge or jury perceives the 
witness to be speaking the truth. 

In this new program, Irving Younger deals vvith both 
parts of the problem of credibility - law and technique, 
what to ask and how to ask it - demonstrating everything 
a lawyer needs when accrediting or discrediting a witness. 

NATIONAL PRACTICE INSTITUTE, INC., 
510FIRSTAVE.N., SUITE 205 MINNEAPOLIS, MN 55403 800-328-4444 



For an experienced hand, the program will be a splendid 
refresher course in the hard-won lessons of experience. 
For the beginner, the program offers a unique head start 
toward competence in the courtroom. 

$90.00 for audio cassettes and outline. Video pieces on 
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A comprehensive, one-volume looseleaf practice manual 
for those representing and defending immigrants and 
aliens. It gives a broad view of immigration law as well 
as the practical know-how required to carry through 
actual immigration cases. AH the Intricacies of the 
Immigration and Nationality Act are explored, and latest 
case decisions and INS regulations are cited throughout 



the test. Publishing 1979/1 looseleaf volume/$65. 
Supplemented annually with INS enforcen^nt policies 
and latest cases. Cost of supplerrwnt was $39.50 in 
1980 and $37.50 in 1981. (No charge for supplements 
issued within 6 months of purchase.) Available on 30- 
day approval . cir« »S a« Raadr Sar»*c C«« 



CLARK BOARDMAN COMPANY, LTD., 435 HUDSON ST., NY, NY 10014 
1-800-221-9428 <in N.Y.S. 212-929-7500 collect) 



A weekly service published by West Publishing Company 
summarizing cases received during the week previous to 
publication from the federal courts. It is aimed at 
providing lawyers a weekly update and includes con- 
gressional and administrative highlights, as well as 
current cases of interest from state courts. An easy-to- 



use alphabetical subject index in every issue provides 
quick access to cases of interest. West also provides to 
subscribers a free citation service by phone or mail, since 
Federal Case News is published before case citations to 
permanent law reports are available. 

Subscription: $85 a year, Cimta ma ^ Haatfa* Sarvtc* Card 



WEST PUBLISHING COMPANY, 50 WEST KELLOGG BLVD., P.O. BOX 3526. 
ST. PAUL, MN 55165. OR CALL COLLECT (612) 228-2973 



Third Edition, by Stephen A. Saltzburgh and Kenneth 
R. Redden. Widely recognized as the most concise and 
authoritative reference interpreting the Federal Rules. 
Now with Circuil-by-Cifcuit organization of case anno- 
tations. Provides complete test and legislative history 
of each Rule, and full descriptions of all major cases 
under each Rule. Critically acclaimed editorial com- 



mentary by the authors provides dear, up-to-date 
explanation of each Rule. Adopted coursebook for ALI- 
ABA CLE programs in Evidence. To be supplemented 
annually. 

One hardbound volume, approximately 900 pages, 
copyright 1982. $50.00 plus sales tax where applicable. 
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long way to go. Labor Day in the United 
States is celebrated in the fall to distin- 
guish it from the European celebration, 
but let's not forget our own history. 

Jon F. Pratt 

Alternatives and more 

Washington, D.C. 

Chief Justice Burger's annual report 
on" the state of the judiciary ("Isn't 
There a Better Way?" March JournaJ, 
page 274), sounding the call for non- 
Judicial alternatives to the cumbersome 
and expensive litigation process, is a 
message equally applicable to the ad- 
ministrative process. . . . 

Arbitration is one alternative to the 
administrative hearing, as well as to the 
litigative process. There already is a 
clear congressional statement of na- 
tional labor policy in the National 
Labor Relations Act, as amended, favor- 
ing resolution of labor disputes through 
final and binding arbitration. Yet the 
National Labor Relations Board 
routinely relitigates issues subject to 
contractual arbitration or previously 
decided by labor arbitrators. The board 
could adopt a responsible deferral pol- 
icy that not only would give some relief 
to its congested docket, but also would 
strengthen contractual grievance-arbi- 
tration procedures by turning aside 
demands for a "second bite." 

Where contractual arbitration does 
not exist, employers, employees, and 
unions could be offered the alternative 
of voluntary binding arbitration of un- 
fair labor practice disputes using the 
board's administrative law judges or, 
possibly, private arbitrators furnished 
at board expense. 

Another approach is the adoption of 
simplified administrative hearing pro- 
cedures and the abandonment of many 
of the formalities borrowed from judi- 
cial litigation. Elimination of the con- 



clusory pleading and adoption of a 
straightforward statement of the facts 
constituting the claim or alleged viola- 
tion would be a beginning. The early 
exchange of documents and witness 
statements would be another important 
step. A requirement for prompt and 
concise decisions by administrative 
law judges and hearing officers would 
appear to be a must. Most of these 
changes could be effected immediately 
under existing agency rule-making 

authority William A. Gershuny 

Administrative Law Judge 
National Labor Relations Board 

Durham. North Carolina 
We wholeheartedly endorse Chief 
Justice Burger's call for dispute resolu- 
tion through arbitration and negotia- 
tion. . . . During the 1981-82 academic 
year the curriculum at Duke University 
School of Law includes clinical courses 
in arbitration, contract dispute resolu- 
tion, and negotiation of domestic dis- 
putes. Our experience in the arbitration 
course . . . has proved to be a beneficial 
combination of academic and practical 
training. We believe that Duke has an- 
swered Chief Justice Burger's challenge 
— by providing an opportunity for 
professional training in alternative 
methods of dispute resolution. 

Karl William Leo 
J. Dale Smtth 

West Palm Beach, Florida 
. . . Once again Chief Justice Burger is 

using the American Bar Association 
and its Journal as a vehicle to advocate 
the elimination of the right to trial by 
jury in civil cases. This is just another 
in a series of articles and speeches by 
him to pervert the American system of 
justice, which has as its fundamental 
foundation ready access to the court 
system and a right to a jury trial of one's 



peers. It is clear that Chief Justice 
Burger does not trust the jury system or 
the democratic process. . . . 

Fred A. Hazouri 

A better testimonial 

East Windsor, New Jersey 

Collette Coolbaugh's statement in the 
"What They Said" section of the Febru- 
ary Journal (LawScope, page 140) was 
both troublesome and ironic. 

As an attorney employed by the fed- 
eral government, I am prohibited by 
law and by contractual agreement from 
engaging in the private practice of law. 
New Jersey Supreme Court rules man- 
date that attorneys contribute to a 
clients' security fund. Despite the fact 
that I am not allowed to have clients, I 
am forced to contribute to the fund. 

For reasons that are beyond me, prac- 
titioners who have been admitted to the 
bar for imore than 50 years do not have 
to contribute to the fund. The senile at- 
torney of whom Ms. Coolbaugh spoke 
probably did not contribute to the 
clients' security fund. 

While I hope to live long enough to 
be exempt from contributing to the 
fund, I believe that an engraved plaque 
or perhaps a testimonial dinner would 
be a more appropriate tribute for 
longevity as a member of the bar. It 
would certainly be more beneficial to 
the general public and to potentially 
aggrieved clients. Earle E. JACOBS m 

Of crime and error 

New York. New York 

The article "Of Crime and Con- 
science" in the March JournaJ (page 
306), by Michael S. Bemick, was espe- 
cially interesting. . . . Raskolnikov, 
however, did not murder his landlady. 
He murdered a pawnbroker named 
Alena Ivanovna, who lived several 
blocks away from him. He also mur- 
dered her half sister, Lizaveta, who 
happened to arrive home at the wrong 
time Ijsom(»aM. Bauinqbr 



Insurance update 

The Insurance Company Education Di- 
rectors Society has announced its 29th 
annual conference June 1-4 at the 
Williamsburg Conference Center in 
Williamsburg, Virginia. The theme for 
the program will be "Productivity and 
Professionalism — Progress in the 80's." 
Further information may be obtained 
from Ernest O. Lange, National Grange 
Mutual Insurance Cktmpany, 55 West 
Street, Keene, New Hampshire 03431 
(telephone 603/352-4000). 
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When people are asked to guess the 
price of a Jaguar Series III they often over- 
estinnate by thousands of dollars. That's 
because, among the very few high perfor- 
mance luxury sedans that might logically 
be compared to it, the Series III is a magnif- 
icent value. 

The virtues of this best of all Jaguars are 
many. The first, we think, is a rare and dis- 
tinctive beauty. As Town & Country puts it: 
"...there is no more beautiful car being 
made anywhere today " You will not meet 
its cousins and clones by the score in your 
country club parking lot. Yet Jaguar owners 
agree: the car is most beautiful in motion. 
The response is quick. The handling is 
smooth, confident and precise. The experi- 
ence is one of pure pleasure. 

Powering the Series III is the most ad- 

Cirple IR^ Rn Reider SerYlce Card 



vanced version of Jaguar's famous double 
overhead cam six. It has electronic ignition, 
electronic fuel injection and a separate 

electronic cold start fuel enrichment sys- 
tem. This engine is strong, responsive and 
the most reliable that Jaguar has ever 
produced 

Jaguar luxury has been a legend for 
generations and the 1982 Series III ad- 
vances that beautiful reality Here are the 
rich walnut veneers and silky leather that 
you expect. Here, too, are electronic conve- 
niences such as cruise control, a heating 
and air conditioning system which adjusts 
itself automatically power sunroof, signal 
scanning AM/FIVI stereo radio with cas- 

JAGUAR 

^ A BLENDING OF ART AND MACHINE 



sette player and much more. And it is all 
standard equipment 

Because the Series III is, demonstrably 
the best Jaguar in tiistory, it is backed by 

the best warranty Jaguar has ever offered. 
For two years or 36,000 miles, whichever 
comes first, Jaguar will replace or repair 
virtually any part which proves defective. 
The Pirelli tires are covered by the tire man- 
ufacturer's warranty. Your Jaguar dealer 
has full details on the 1982 limited warranty 
Come and drive this uncommon luxury 
car You will quickly learn that the Series III 
is the best value in Jaguar history For the 
name of the dealer nearest you, call these 
numbers toll-free: (800) 447-4700, or, in 
Illinois, (800)322-4400. 

S Jaguar, Leonia. New Jersey 07605 
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Everything you need to run your 
law office is in this package * 



Yes. That's right. This package will 
do document preparation, time and 
billing, provide detailed financial re- 
ports plus legal research. It's all here. 
The innovative, dependable Archives 
Law Office Management System. 

You've probably guessed the 
Archives Law Office Management 
System is a computer. You're half 
right. It's also a superior word pro- 
cessor that uses special function 
keys labeled in English phrases to 
reduce training time. Which means 
editing or revising text is unbelieva- 
bly simple. Deeds, wills, trusts, most 
everything you now type manually 
can be done faster, more accurately 
and with a lot less proofing on the 
Archives Law Office 
Management 
System. 




But the Archives Law Office 
Management System is a lot more 
than that. Part of the Archives pack- 
age offers time and billing plus 
calendar and docket control. This 
section was designed by practicing 
attorneys who really know what your 
needs are in a law office manage- 
ment system. 

Ifs a bookkeeper, keeping close 
tatJS on all your firm's accounting 
facts and figures. It even does the 
billing. 

It's a financial analyst, generat- 
ing all the up-to-the-minute data you 
need to make important business 
decisions. 

It's a "date book," making sure 
you never miss (or neariy miss) 
an appointment, court date or any 



other critical date again. 

Its a researcher, with instant 
access to WESTLAW, the most ex- 
tensive legal data base ever, arKj 
"Shepardizing" of all WESTLAW 
cases. 

And ifs a bargain, selling for far 
below what you'd expect to pay for a 
complete package by an indisputed 
leader in business computer quality. 

For more Information on what 

this miraculous little system can do 
for your law firm, just clip this ad 
and send it along with your business 
card to 



archives incorporated 

404 West 35th Street 
Davenport, Iowa 52806 
Phone: (800) 553-6950 
In Iowa: (319) 386-7400 



Gird* 165 on RMd«r Sarvic* Card 




Saving a 




Corporations Hunt Ways to Cut Legal Costs 



Corporations looking for ways to cut 
costs are turning a critical eye to their 
budgets for legal counsel. Gone are the 
days, experts say. when a corporation 
spent unlimited funds on outside counsel 
and kept its in-house statT chiefly as a 
liaison team. 

Companies are expanding their legal 
departments to handle work previously 
farmed out to law firms. Computers are 
now doing research in minutes that used 
to take an associate days to complete. 
Instead of waiting for problems to grow 
into litigation, companies are using in- 
house counsel to provide preventive 
legal advice. And corporations are 
analyzing cases first to determine if it's 
financially feasible to litigate. 

"Every sector of our litigious nation 
has promoted the expectation that the 
legal system can solve all social ills." 
said l.uther McKinney. vice president of 



law and corporate affairs for Quaker 
Oats Company, Chicago. "Abusive 
legal costs" have resulted, he told 175 
corporate and legal specialists at a two- 
day seminar. "Cutting Corporate Legal 
Costs,'" sponsored by the Chicago 
Council of Lawyers and the Chicago- 
Kent College of Law. 

Big companies' legal departments ex- 
panded in 1980 and '81. This has slowed 
recently because of the troubled econ- 
omy, but conference attendees predicted 
growth again once the economy im- 
proves. 

The reason for the expansion, McKin- 
ney said, boils down to money. A senior 
partner in an outside law firm might 
charge $200 an hour for his services 
while an in-house staff costs $50 an hour. 

Reforms McKinney suggested to cut 
legal costs include elimination of the 
"pyramid system" and its overstaffing. 



Instead of having multiple layers of law- 
yers working on a case, he said, "a 
senior counsel who has stayed on top of 
the case with a lean staff may be a better 
way." 

Large corporations should use their 
internal litigation staffs instead of hiring 
outside trial lawyers, he said, adding that 
most internal staffs "have sufficient trial 
judgment to recognize when outside 
counsel is not doiny an adequate job." 

Many corporations now have rules re- 
garding what kinds of legal work is done 
in-house and what is farmed out. "We 
consult with outside counsel on finance 
documents, but we do the drafts inside," 
said Irving Yoskowit/, general counsel 
of United Technologies of Hartford, 
Connecticut. "Depositions can be done 
by inside counsel. And we negotiate fees 
with outside firms. We tell them we're 
only paying for eight hours of work and 
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that's it. Generally speaking, we figure if 
it can be done inside, don't go outside." 

Ronald Gilson. a professor at Stanford 
Law School, urged that when a law firm 
is hired, its top people should be used if 
economically feasible. "For instance, 
you're getting a real bargain if you reject 
a first-year associate who charges SSO an 
hour and deal only with partners who 
charge $1 15 an hour. Why pay almost the 
same amount of money for an associate 
who is still learning the practice?" 

Yoskowitz urged cultivating friend- 
ships with outside lawyers who can be 
called for a quick answer. "Tell them 
you only want them to spend 15 minutes 
on the answer. You're not going to pay 
for two days of research." 

Lawyers should also step into the 20th 
Century world of computers, said 
Robert Brinton of White Plains, New 
York, a consultant. "It's a simple matter 
of increasing your productivity," he 
said. "What used to take two days to 
find can now be found in three minutes." 
In addition, "a computerized private li- 
brary of outside opinion letters and 
memoranda of law plus a strict proce- 
dure that requires the in-house lawyer to 
check this library before undertaking a 
new research project can save thousands 
(if not hundreds of thousands) of dol- 
lars." 

One of the conference participants, 
Mark Victor of Menlo Park. California, 
espoused a specific management tool to 
evaluate legal cases and thus cut costs. 
He has developed and marketed "Litiga- 
tion Risk Analysis." a technique he says 
is "simply a language to describe your 
judgment and your uncertainty by using 
probabilities." 

The technique calls for lawyers and 
other experts to assign probabilities — 
specific numbers — to all of the complex 
and uncertain aspects of a case. The final 
figure shows whether a case is more or 
less likely to succeed. Victor believes, 
and lawyers can know whether litigation 
is worth the cost. 

Victor, himself a lawyer and an MBA. 
said probabilities are "less ambiguous 
than words." They are assigned to any 
number of issues that might come up — 
from evidence that might be introduced 
to the effect litigation might have on 
stock prices, from what a deposition 



might show to what a judge might in- 
struct. 

Litigation Risk Analysis, Victor said, 
"provides the logic for making good de- 
cisions in the face of uncertainty." The 
four-step process he envisions is for law- 
yers and other experts to structure the 
problem, elicit the probabilities, ascer- 
tain management values and finally inte- 
grate all the information, judgments and 
values. 

While Victor concedes there are "no 
guarantees in litigation," he thinks prob- 
abilities help show the risks involved. 
"If the risk is adverse," he said, "drop 
the suit. If the risk is neutral, litigate." 

Some lawyers balk at the possibility of 
predicting a case's outcome down to the 
fraction — say 38.9 percent, for example. 




McKinney: Eliminate "pyramid system. 
Use a senior counsel with a lean staff. 




Gilson. Use d iavv lum s top people when possible, dump associates. 




Victor: His system predicts whether 
litigation is worth the cost. 



Field: It's important that people don't 
get wedded to a number. 
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Yet Carl Liggio, general counsel of Ar- 
thur Young & Company in New York 
City, has used the technique suc- 
cessfully. He called it "a very important 
management tool to more effectively 
deal with and process your problems. It 
brings discipline to the process, making 
the lawyer go through an issue analysis'" 
that he might otherwise skirt. 

But it's important that people not "get 
wedded to a number, rather than wedded 
to a kind of an inclination to com- 
promise," said Henry Field, a Chicago 
lawyer. 

Another way to cut corporate legal 
costs was offered by Boston University 
professor Eric Green. He pointed to the 
concept of a "mini-trial" in which a neu- 
tral moderator in a voluntary, nonbind- 
ing conference hears "each side present 
to the other side its best case. " The goal 
of the conference is ' to promote a 
dialogue on the merits." 

Green talked about the successful 
mini-trial conducted between Telecredit 
Inc. and TRW Inc.. in which long- 
standing problems were solved within a 
half hour by top management. Several 



agreements between the two helped in its 
success, according to Green. Both sides 
had agreed that anything that went on at 
the mini-trial would be inadmissible later 
and that the neutral moderator would not 
be a witness at any later proceeding. 

Green pointed out that no time is 
wasted in preparation for a mini-trial be- 
cause a lawyer has to do the same things 
to prepare for trial. And the only costs 
unrecoverable, he said, are from the ac- 
tual time spent at the mini-trial. 

A mini-trial is "clearly not for all 
cases." Green said, but it works well 
where there are novel questions of mixed 
law and fact. Often the cases are techni- 
cal ones — patent disputes, product liabil- 
ity issues, antitrust and contract matters. 

Such methods, he said, "require a cer- 
tain amount of good faith." But they cut 
down on costs, too, letting the lawyers 
go home and save their corporation a 
buck. 

See also, Thomas H. Gonser and Ei- 
leen I. Wilhelm. "A New Direction in 
Preventive Law: The Litigation Audit." 
ABA Joiinuil. April 1982. p. 446. 

— Mdillui MiilJIclDii and Vicki Qiiiule 
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Judge Urges Cutting 
Needless Costs, Delays 

He says some might not like his ap- 
proach and still others might not like 
what he's trying to do — ease the un- 
necessary costs and delay of a great deal 
of litigation. But U.S. District Judge 
John Grady of the Northern District of 
Illinois, in a practical way, is trying to 
uphold his simple conviction that ethics 
plays a part in the practice of law. 

"There really is no reasonable justifi- 
cation for the proliferation of busywork 
that characterizes the way cases are 
routinely handled in our court," he told 
Law Scope. He spells out a concept that 
he thinks may have faded from the minds 
of some of the hundreds of lawyers that 
stand before his bench every year: 
"Each lawsuit that is well handled and 
which achieves a result that can be called 
'justice' contributes to the success of our 
democratic society. It shows that free 
people can govern themselves." 

Nearly two decades ago, when Grady 
became involved in bar association 
disciplinary work, he said that he "de- 
veloped a great pride in the things the 
profession does well and ethically, and a 
great aversion to lawyers who cheat their 
clients and bring the profession into dis- 
repute." 

While most lawyers don't actually 
cheat. Grady believes that too often they 
needlessly saddle clients with added ex- 
penses and waste their time. Grady is 
not one to sit patiently and watch that 
happen. 

He argues against what he calls a new 
"litigation breed" of young lawyers. 
They spend long hours in libraries doing 
research on routine questions of law; 
they go to court in groups on routine mo- 
tions that, if made at all, should be made 
by one person, and they travel "at the 
drop of a hat for purposes vaguely asso- 
ciated with any specific objective in the 
lawsuit." 

What they are doing, according to 
Grady, is amassing enormous costs and 
piling up documents that usually have no 
relevance to the outcome of a lawsuit. 
He says the recent MCI v. AT&T case. 



More Case Controls Under Proposed Rule Changes 



Several proposed amendments to the 
Federal Rules of Civil Procedure 
would bring some relief to clogged 
courts and excessive and expensive 
litigation, observers say. The propo- 
sals still must go to advisory and 
standing committees in May and June 
before being presented for approval to 
the full Judicial Conference of the 
United States. 

Rule 16, which deals with pretrial 
conferences and orders, has been re- 
vised to insure closer and more effec- 
tive judicial scheduling, management, 
and control of litigation. It will permit 
a court, in any action, to direct law- 
yers for the parties and any unrepre- 
sented parties to appear for a confer- 
ence for purposes of speeding up dis- 
position. 

Amendments to Rule 26 would pro- 
tect against excessive discovery and 
evasion of reasonable discovery de- 



mands. They would require the court, 
when certain conditions exist, to limit 
the frequency and extent of discovery 
methods and impose upon each party 
or lawyer the duty, before proceeding 
with a discovery matter, to make a 
reasonable inquiry and to certify that 
certain standards have been met. 

Finally, amendments to Rules 7 
and 1 1 are designed to minimize abuse 
in the signing of pleadings, motions 
and other papers through a more pre- 
cise definition of the standards. A 
pleader or movant would certify that 
the paper is "not interposed for any 
improper purpose, such as to harass 
or to cause unnecessary delay or 
needless increase in the cost of litiga- 
tion." 

See also "Discovery Reform: The 
Long Road to Nowheresville," by 
Mary M. Schroeder and John P. 
Frank, this issue, p. 572. — M.M. 
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over which he presided, was well pre- 
pared and well tried but was nevertheless 
a "horrible example of excessive litiga- 
tion costs." He said "millions" of doc- 
uments were examined but the important 
ones "can be counted by the dozen." As 
an aside, he notes that MCI, in its peti- 
tion for attorney fees, asked for SI mil- 
lion for paralegal costs. 

Grady sees less complex cases still in- 
volving tremendous expenses, especially 
from discovery and other pretrial work. 
"I've had cases in which the cost of tak- 
ing depositions, travel and hotel ex- 
penses has exceeded the amount in con- 
troversy," Grady says. 

Grady thinks a judge should "get in- 
volved at an early stage of the case and 
start to control the amount of pretrial 
work that the lawyers will be allowed to 
do." Of every 100 cases, he estimates 




that "10 or 15 simply cry out for a rescue 
operation by the judge." 

Grady is particularly fond of using a 
1980 amendment to the Federal Rules of 
Civil Procedure. That change. Rule 
26(f), allows a judge or lawyer to call a 
conference to limit discovery. Grady 
does this, but says no lawyer in his court 
has ever on his own motion, initiated this 
opportunity to cut needless work. 

Grady recognizes that some lawyers 
scoff at his attempts to get control of 
such litigation. Some lawyers argue that 
judges are the culprits, ordering pretrial 
conferences and the like to ensure that 
their eventual decisions won't be over- 
turned for procedural reasons. 

Grady, who says he spends insuffi- 
cient time on case management, realizes 
that it's less of a concern to some of his 
colleagues. "This is easier to talk about 
than it is to do, ' he admits. "It's very 
time-consuming. The individual atten- 
tion to particular cases [he currently has 
nearly 500 on his docket] with the inten- 
sity that is necessary to cut through to 



Grady: Too many lawyers 
practice to make money, 
not serve the public. 




the core is difficult to come by." 

If the tables were turned, Grady 
would be a tough client. He encourages 
people to ask questions of their lawyers 
and to go elsewhere if they get the "his- 
torical response — 'It's too early to give 
you any idea.'" 

He also encourages companies and 
house counsel to get tougher with out- 
side lawyers. "Business executives have 
to start treating the lawyers the same 
way they would treat anyone else from 
whom they were purchasing a service." 

Grady isn't discouraged at what seems 
a lonely, uphill struggle. He thinks a 
growing number of judges and lawyers 
"are interested beyond the point of mere 
lip service in doing something to save the 
American people from this needless in- 
vestment of our resources in unneces- 
sary litigation costs." 

For Grady, the problem starts in the 
education of the lawyer and should begin 
to be solved there. "I believe, and I hope 
this is not a naive belief, that when young 
people enter law school they are still im- 
pressionable, still capable of being taught 
the meaning of a profession." Still, he 
says, "no law school that I know of 
makes that its mission." 

Professional ethics courses, he says, 
are often regarded as "a joke." And 
ethics instruction rarely is blended into 
substantive legal courses. "In a con- 
tract." Grady says, "very often what is 
really involved is whether a person's 
word is good." Yet the courses are 
taught "without discussing the moral ob- 
ligations that we undertake as members 
of a civilized society." 

The "core problem." as Grady sees it, 
is that "there are too many lawyers who 
do not regard the practice of law as a 
means of rendering service to members 
of the public, but rather as a business 
whose primary, if not sole, purpose is to 
generate revenue." 

It is to those lawyers that Grady will 
continue making his quiet but increas- 
ingly etTective pitch. He doesn't want 
public confidence in institutions, specif- 
ically in the courts, eroded any further. 
After all. he says, the courts are a place 
where "people should be able to go and 
have their wounds healed . . . not a place 
to go and be injured still more." 

— Mtirtlui Mkhllchm 
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Paralegals Seen Taking 
Jobs from Associates 

The number of paralegals is increasing at 
a rate four times faster than the number 
of associates, a trend that may hurt the 
job market for young lawyers. 

The annual Price Waterhouse survey 
of law firms measured the rise and also 
found that there is one paralegal for 
every four or five lawyers in the average 
size firm. The survey was reported by J. 
Clay Smith Jr., immediate past president 
of the Federal Bar Association. 

Because the survey is confidential, the 
statistics could not be confirmed by 
James Rabenhorst, chairman of Price 
Waterhouse"s law firm services group in 
Washington. But he did say: "Based on 
my experience in the field ... 1 would 
say that information sounds accurate." 

As law firms realize the money-saving 
potential of paralegals, it is logical that 
more of them will be hired than associ- 
ates, said Theodore Orenstein of Bos- 
ton, vice chairman of the New Lawyers 
in Practice Committee of the American 
Bar Association Economics of Law 
Practice Section. This trend ' may 



exacerbate the problem as far as new 
lawyers are concerned." he said. 

However, paralegals have only shown 
"steady" growth in the business law 
area, contends Paul Shapiro of Philadel- 
phia, chairman of the ABA Standing 
Committee on Legal Assistants. But 
Shapiro admits the growth has been 
greater in government, and especially in 
litigation where discovery and com- 
puters have spurred demand. 

Comparing a new associate and a new 
paralegal, Orenstein said the paralegal is 
"more valuable" to a firm at first be- 
cause the associate requires more train- 
ing before he can pull his full weight. But 
the law firm that "thinks a paralegal is a 
substitute for an associate is fooling it- 
self." he added. 

While conceding that the displacement 
of young associates is a problem. Oren- 
stein said that in the long run the 
"boom" in paralegals will be better for 
the economy and the profession. Assum- 
ing an increased demand for legal serv- 
ices, paralegals will help keep legal costs 
down, thus preventing the profession 
from pricing itself out of the market, 
Orenstein said. But law firms must 
realize, he said, that "paralegals are only 
support personnel; they need lawyers to 
give them direction." — Bill Wiiiwr 




'irm associates and corporate officials doing research. Can paralegals really 

replace associates? 
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Biker- Judges and Lawyers 
Rev Up Their Image 

A motorcycle-riding judge from 
Colorado had pulled up to a stop light in 
Reno, where he was attending the Na- 
tional Judicial College. Also at the light 
was a more rustic looking biker who told 
the judge: "Hey man, you're ruining our 
image." 

A small but hardy number of lawyers 
and judges ride motorcycles not only as 
an economical way to get to work but 
also to relieve the tensions of the day. In 
doing so, they withstand disapproving 
glances both from the more familiar 
cycle club set and from conservative 
members of the bar. 

"Riding that bike probably doesn't 
help the image of a defender of law and 
order." said a gang crimes prosecutor for 
the Los Angeles County district attor- 
ney, who asked not to be identified. The 
prosecutor rides a large bike with a 
"jacked-up" front end and a "sissy bar" 
backrest, all of which he describes as 
"right out of [the movie] "Easy Rider.'" 
But he said. "I do what I want to do and 
don t worry about the image — I have my 
own credibility." 

"Some people think you're crazy rid- 
ing a motorcycle, period," said Michael 
Martinez, a metropolitan court judge in 
Albuquerque. But unwinding the power- 
ful engine of his bike on the way home 
from the courthouse, Martinez also 
manages to unwind his mind. 

"It's an intense experience because 
you have to he alert," said Martinez, 
who lost an uncle in a motorcycle acci- 
dent. "It's different from driving a car, 
where you daydream. As a consequence 
you take it all in — you feel the breeze. 
After a hard day. your mind focuses on 
something else." It is well settled that 
the most colorful lawyer biker in Al- 
buquerque is James Blackmer, a wiry 
federal prosecutor who pulls up to the 
courthouse on his 9()0-cc BMW wearing 
a black leather jacket, an orange vest, a 
helmet with a ram's head design, goggles 
and heavy gloves. 

Although Blackmer is now more in the 
habit of riding a bicycle to work, he re- 
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calls the time a prospective juror recog- 
nized him in the courtroom after having 
noticed him in full regalia getting off his 
motorcycle. During voir dire, Blackmer, 
in street attire, asked the woman 
whether she knew him from anywhere. 
The observant panel member responded: 
"Oh, you're the weird guy with the mo- 
torcycle — you just took your clothes 
off." 

However, Phillip Baiamonte. a state 
judge in Albuquerque, doesn't ride his 
huge Harley Davidson to the court- 
house. "I like to watch it better than 
that. I don't want anybody stealing it or 
knocking it," he said. 

Baiamonte has reason for pride — he 
performs all his own repairs. Working on 
his bike or building a two-seater aircraft 
after work or on weekends are "diver- 
sions," he said. "It's good to have 
them." 

There's also a practical reason for 
being one's own mechanic, says the 
brawny judge, who is fond of wearing 



large belt buckles and cowboy boots to 
the courthouse. "Between Vaughn, 
New Mexico, and Roswell, where 
there's nothing for over 100 miles, you 
want to be able to pull it over and work 
on it if you have to." 

In Los Angeles County, Superior 
Court Judge Eric Younger has been rid- 
ing motorcycles since the age of 20 when 
he did city parking control on a three- 
wheeled Harley. In law school, "largely 
for economic reasons," he bought a 
small bike. Now Younger and his cur- 
rent bike, a 1,000-cc Honda, have been 
invited to join the third annual "Pig 
Run" next month. The motorcycle 
event, to be held in Los Angeles, is 
sponsored by the Southern California 
Peace Officers Memorial Fund. 

Last year, he and the woman who be- 
came his wife cycled back from the 
American Bar Association Annual Meet- 
ing in New Orleans. "I'd leave on a 
motorcycle trip today," he said. 

—Bill Winter 



=== REGULATION === 

FTC Jurisdiction Issue 
Goes to Congress 

The Federal Trade Commission's juris- 
diction over the professions received 
some clarification from the United States 
Supreme Court recently, but pending 
legislation would specifically restrict its 
powers by removing the professions 
from any FTC regulation. 

In late March the court, without issu- 
ing an opinion, evenly divided to affirm a 
lower court ruling upholding a FTC 
"cease and desist" order that required 
the American Medical Association to 
permit doctors to advertise and solicit 
and to enter into certain contractual 
agreements. 

J. Chrys Dougherty of Austin, a 
former State Bar of Texas president, said 
the court's action seems to show^that 
"the lines are drawn or will be" for Con- 
gress to decide the jurisdictional ques- 
tion. 

The legal profession became involved 
in the jurisdictional dispute several years 
ago, when the FTC began investigating 
bar associations and the profession itself. 
Included in the agency's investigations 
were a controversial questionnaire to 
state bar associations, to which only 16 
bars voluntarily responded, and a 68- 
question survey sent to lawyers in 10 
cities on their advertising practices. 

Like a number of bar leaders, 
Dougherty believes, "A five-man com- 
mission ought not to be in a position to 
override carefully thought-out state legis- 
lation. I think it's bad." 

Bills in Congress would prevent the 
commission from exactly that by 
exempting any state-licensed profession- 
als or associations of professionals from 
the jurisdiction of the FTC. A similar 
proposal failed in the Senate two years 
ago by only two votes. 

The FTC, and its Chairman James 
Miller III, in particular, have consis- 
tently maintained that it should have 
enforcement powers over professionals. 
In a letter to Senators Robert Pack wood 
and Robert Kasten, Miller said that 
exempting professions "simply suggests 
that certain persons are beyond the rules 
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by which other members of our society 
are governed. " 

The usually deregulation-minded Rea- 
gan administration is behind Miller on 
that point. In a letter to Rep. James 
Florio (D-N.J.) on FTC reauthorization. 
Budget Director David Stockman said, 
"The administration would not support 
proposals ... to grant blanket immunity 
to the professions from the Commis- 
sion's antitrust and consumer protection 
jurisdiction." 

With the FTC's legal authority 
clarified by Congress, Stockman said the 
administration "sees no cause for 
exempting any particular group or eco- 
nomic sector from that authority." 

In a statement before the House Sub- 
committee on Commerce, Transporta- 
tion and Tourism, Miller went on to say: 
"The FTC does not seek to interfere 
with legitimate self-regulation or with the 
authority of states to assure the quality 
of professional services to their clients. 

"Instead," Miller said, "we are con- 
cerned only with specific barriers to 
competition and restrictions that clearly 
harm consumers. If professionals, im- 
mune from law enforcement, are allowed 
to enforce restrictions that block free 
consumer choice," he said, "the evi- 
dence is strong that prices will be artifi- 
cially raised and consumers will thereby 
suffer direct and tangible injury." 

— Miirlfui Middleton 




Miller: FTC is concerned only with 
specific barriers to competition. 



CONGRESS 

Indians, Congress Spar 
Over Land Claims Bill 

Members of Congress seeking to settle 
Indian claims for millions of acres in 
New York and South Carolina may be 
forced back to the drawing board by In- 
dian groups trying to kill the proposal. 

The bill, S. 2084, introduced last 
month by Senate Judiciary Committee 
Chairman Strom Thurmond (R-S.C), 
Sen. Alfonse D'Amato (R-N.Y.), and 
Rep. Gary Lee (R-N.Y.) would prohibit 
Indian tribes from regaining lands taken 
by 18th and 19th century settlers. It also 
would limit any monetary compensation 
to the value of the lands at the time of 
their taking, plus nominal interest but 
minus what the Indians were originally 
paid. 

At stake in New York are at least 4.5 
million to 6 million acres in the central 
part of the state once held by the Oneida 
tribe and 64,000 acres on which the 
Cayuga Indians once lived. The 
Catawba Indians have an outstanding 
claim for about 144,000 acres in South 
Carolina. 

Lee calls the legislation a "once-and- 
forever' remedy to a continually recur- 
ring problem." But Steven Tullberg, 
staff attorney for the Indian Law Re- 
source Center in Washington, said the 
bill is a "cheap shot" that "wipes out the 
[legal] rights of one side." 

Tensions between the lawmakers and 
some Indian representatives have been 
apparent. At a news conference called 
when the bill was introduced earlier this 
year the legislators restricted questioning 
to reporters and offered to arrange pri- 
vate staff meetings with Indians later. 

"It's kind of late for that now that the 
bill is going to be submitted today, isn't 
it?" responded Mark Powless of the 
Oneida Indians of Wisconsin. The 
tribe's suit {Oneida Indian Nation of 
Wisconsin v. Stale of New York, No. 
81-7626) is now on appeal before the 
Court of Appeals for the Second Circuit. 

The Oneidas have logged protests 
over the proposal with the Wisconsin 
congressional delegation and had 
planned to alert members of other tribes 



in the Midwest. 

The bill would wipe out all pending 
land claims in New York and South 
Carolina. (Connecticut, with some 2,500 
outstanding acres of Indian claims, was 
originally covered by the bill, but that 
state's congressional delegation asked 
that it be removed.) 

Most of the land claims, according to 
the legislators, concern transfers that 
took place between 1785 and 1845. Most 
of the claims are based on contentions 
that states failed to follow the Non- 
intercourse Act of 1790 and seek con- 
gressional approval before buying land 
from the Indians. 

All pending claims under the bill 
would be brought to the secretary of the 
interior, who would assess their validity 
and offer a settlement. 



S. 2084 would wipe 
out all Indian claims in 
New York and South 
Carolina. 



Tribes could bypass the review proce- 
dure and go directly to the U.S. Court of. 
Claims for compensation or could appeal 
the secretary's award to that court. But 
access to U.S. district courts for such 
claims, now permitted, would be barred. 
If tribes wanted to challenge the con- 
stitutionality of the bill they would have 
to do it in the federal districts where they 
have already made land claims. 

The Reagan administration has not 
announced its position on the bill. No 
hearings have been scheduled by either 
Sen. William Cohen (R-Maine), chair- 
man of the Indian Affairs Committee, or 
Rep. Morris Udall (D-Ariz.), chairman 
of the House Interior Committee. 

The push for legislation came as the 
Oglala Sioux renewed efforts to regain 
the Black Hills of South Dakota, filing 
suit against the Homestake Mining 
Company. The Sioux claim unlawful 
trespass to its property. In 1980, the Og- 
lala Sioux tribe of the Pine Ridge Reser- 
vation unsuccessfully sought to stop the 
federal government from awarding the 
Sioux Nation of Indians some $105 mil- 
lion for the government's taking of the 
land in 1877. — Diane Kiesel 
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Victim Rights Bill Fuels Get-Tough Stand 



The California crime victims' initiative, 
which has been attacked as blatantly un- 
constitutional, is an effort to obtain Su- 
preme Court review of controversial 
state court rulings on crime issues, one 
of its chief backers told LawScope . It 
also is adding fuel to efforts in other 
states to get tougher on criminals. 

George Nicholson, a candidate for 
California attorney general and a 
member of a five-man committee push- 
ing the initiative, said the move is an ef- 
fort to counteract liberal decisions by the 
California Supreme Court. Nicholson 
said the committee hopes voter passage 
of the initiative, called the Crime Vic- 
tims' Bill of Rights, might make it 
"easier to create test cases to go up to 
the [United States] Supreme Court." 

The problem with the California Su- 
preme Court is that it has interpreted 
provisions of the state constitution more 
broadly than similar provisions of the 
U.S. Constitution have been interpreted 
by the U.S. Supreme Court, Nicholson 
said. But he said that under the "inde- 
pendent state grounds" doctrine, the at- 
torney general is "largely foreclosed" 
from appealing such decisions by the 
state supreme court, which he termed 
"the graveyard of criminal justice re- 
form." 

A divided state supreme court let the 
initiative be placed on the June primary 
ballot as Proposition 8. It is given a good 
chance of passage by most observers, 
but may still be shot down after the elec- 
tion. Opponents say that the measure 
wasn't backed by enough valid signa- 
tures and that it violates a rule that such 
initiatives be limited to a single issue. 

The initiative is backed by the Citizens 
Committee to Stop Crime, a conserva- 
tive group chaired by Paul Gann and 
Howard Jarvis who spearheaded the 
Proposition 13 limitation on property 
taxes. Its provisions would: 

— Add five years to a criminal sen- 
tence for each prior offense. 

— Narrow plea bargaining. 

— Declare a right to attend safe 
schools. 

— Abolish the exclusionary rule in 
state courts. 
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(Above) A shooting victim is earned 
into an ambulance after he was shot in 
a downtown San Francisco office 

building. 

(Right) A mugging victim lies on the 
ground near her home in Boston. 

Victim protection laws are on the 
books in California. Pennsylvania and 
Rhode Island. However, passage of a 
voters initiative in California called the 
Crime Victims Bill of Rights could spur 
legislative efforts in other states. The 
Omnibus Victims' Protection Act has 
been introduced in Congress, 



— Add tough criteria for consideration 
in setting bail. 

— Abolish the diminished capacity de- 
fense and stiffen requirements for plead- 
ing insanity as a defense. 

— Restore the use of prior felonies to 
impeach a witness or defendant. 

Nicholson said his group has been 
"engaging in head-to-head battle" over 
the initiative with the American Civil 
Liberties Union. 

The initiative is a "grandstanding 
political gesture," according to the AC- 
LU's San Francisco director, Dorothy 
F.hrlich. She said the measure has been 
drafted in a "sloppy " and unconstitu- 




tionally confusing manner so as to invite 
court challenges. "It will create a legal 
nightmare. It's an irresponsible answer 
to the very serious problem of crime." 

Whatever the outcome in California, 
observers said the move could spur legis- 
lative efforts in other states to curtail de- 
fendants' rights. Indeed, in Idaho, a 
measure abolishing the insanity defense 
in the guilt phase of criminal trials re- 
cently became law. (See accompanying 
story.) 

The get-tough trend was also bolstered 
by the U.S. Supreme Court's conclusion 
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that a case challenging Nebraska's "pre- 
ventative detention" bail statute was 
moot. {Murphy v. Hunt. 50 U.S.L.W. 
4264) and by its denial of certiorari in a 
case involving a similar statute in the 
District of Columbia (£(/it7//Y/.v \'. United 
States. 50 U.S.L.W. 3765). 

In Congress, meanwhile, the Omnibus 
Victims' Protection Act (S. 2420) was in- 
troduced by Sen. John Heinz (R-Pa.) 
and Paul Laxalt (R-Nev.). The measure 
includes criminal penalties for victim in- 
timidation, as well as provision for civil 
action to prevent and restrain offenses 
involving witnesses or victims. Victim 
protection laws already exist in Califor- 
nia. Pennsylvania and Rhode Island. 



Efforts to reform the federal criminal 
code, however, are said to be sputtering. 
"The chances are looking more' and 
more slim" for passage this year, said 
Laurie Robinson, staff director of the 
American Bar Association's Criminal 
Justice Section. On the Senate side, the 
Moral Majority has become increasingly 
unhappy with the reform bill (S. 1630), 
Robinson said, in part because it views a 
victim compensation provision as an 
abortion fund for rape victims. Several 
key Democratic senators have become 
"skittish" about pushing the bill during 
an election year, Robinson said, adding 
that the situation is equally problematic 
in the House. — Bill Winter 



COURTS AND PRESS == 

Can Court Overturn 
a Journal Article? 

The pen of Alvin Lebar, a Metuchen, 
New Jersey, lawyer, may not be mightier 
than a sword, but it appears to have 
stirred considerable controversy in a 
case recently appealed to the New Jer- 
sey Supreme Court. And it s not even 
Lebar's case. 

The high court has been asked to over- 
turn a lower court ruling, upheld by an 
intermediate appellate court, that re- 
turned foreclosed Atlantic City prop- 
erties to former owners who had com- 
plained that they weren't given enough 
notice to pay delinquent property taxes. 
The brief, submitted by Matthew Pow- 
als, city solicitor of Atlantic City, seeks 
to restore title to the city and asks the 
high court to reject the views contained 
in an article by Lebar that criticizes state 
foreclosure practices. {City of Atlantic 
City V. Block B-I2. et oL. No. AM-222- 
8I-T3) 

Lebar wrote the article last fall in the 
New Jersey Law yer, a quarterly publica- 
tion of the New Jersey State Bar .Associ- 
ation, detailing the practices and suggest- 
ing that municipalities give more time in 
notifying landowners of delinquent 
taxes. 

Since Powals filed his brief, two other 
cases filed in the Superior Court of New 
Jersey. Appellate Division, also have 
cited Lebar's article. 

"Apparently the lower court ruling 
was issued a few days after my article 
appeared and the attorneys for Atlantic 
City think my article was influential," 
Lebar said. "Now it's being used as pre- 
cedent and it was only written to point 
out a purtlculur area of the law." The 

State's supreme court has not decided 
whether to hear the case. 

In 35 years of practice, Lebar esti- 
mates, he has written more than 100 arti- 
cles. "But none of them has gotten this 
kind of response." Asked whether he 
thought the piece should have been cited 
in the Atlantic City brief. Lebar replied. 
"If they didn't like the article, I don't 
see why these guys did not simply write a 
letter to the editor." — Vicki Qiiade 



Insanity Defense Barred 

Idaho has abolished the insanity de- 
fense to a criminal charge along the 
same lines recommended in the early 
1970s by the Nixon administration. 
The new Idaho law allows considera- 
tion of the defendant's mental condi- 
tion as a factor at sentencing. 

The Idaho law was drafted care- 
fully in order to meet constitutional 
objections as to proof of state of mind 
as an essential element of a crime. In 
fact, the law allows admission of ex- 
pert evidence on the defendant's state 
of mind or/M<'/(.v rea, a provision that 
some observers say could become an 
insanity defense in itself if broadly in- 
terpreted by the courts. 

The measure "is both constitu- 
tional and good sense," said Norval 
Morris, professor of law and 
criminology at the University of 
Chicago. A finding of "guilty but 
mentally ill" is allowed in Illinois. In- 
diana and Michigan and was recently 
put on the books in New Mexico. 

The new law is "more realistic" 
than the American Law Institute's 
test of insanity, which allows a flnding 
of "not guilty by reason of insanity" 
of defendants who are unable to con- 
form their conduct to the require- 
ments of law or to appreciate the 
wrongfulness of their acts, say sup- 
porters of the measure. The problem 



in Idaho 

with the ALI test is that there is no 
adequate ex post facto psychiatric 
diagnosis of such a mental state, said 
Kenneth McClure, deputy Idaho at- 
torney general, whose office drafted 
the new law. 

The new law might open the door to 
"any information which bears on be- 
havior," not limited to psychiatric 
evaluation of mens rea, said Senior 
Circuit Judge David Bazelon, of the 
U.S. Court of Appeals for the Dis- 
trict of Columbia Circuit. "It won't 
eliminate the psychiatrist as an ex- 
pert, but he won't be ruling the 
roost," he said. Bazelon is the father 
of the Durham "product" test of in- 
sanity, a broad test which provides 
that an accused is not criminally re- 
sponsible if his unlawful act was the 
product of mental illness. 

The new law allows the court to de- 
termine whether a defendant is fit to 
stand trial. "If somebody is not fit to 
stand trial, there's no way you can try 
them and this bill recognizes that," 
McClure told LawScope. If a defen- 
dant is convicted, the new law pro- 
vides for an examination of his mental 
condition. Even if the defendant is 
found to require psychiatric treat- 
ment, the law requires that the judge 
"shall pronounce sentence as pro- 
vided by law." —B.W. 
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Nuclear Arms Control: 
Rostow-Warnke Debate 

Contrasting views on nuclear weapons 
and arms control were offered by Eugene 
Rostow and Paul Warnke at a recent 
standing-room-only forum sponsored by 
the Association of the Bar of the City of 
New York. The program was held 
against a backdrop of increasing public 
concern over U.S. and Soviet stockpiles 
of nuclear weapons and rhetoric to the 
effect that nuclear war can be limited and 
"winnable." 

Rostow, director of the Arms Control 
and Disarmament Agency for President 
Reagan, argued that, contrary to popular 
belief, arms control negotiations are not 
"a kind of magic that could produce 
peace if only we were intelligent or per- 
suasive enough and could bring the 
Soviet Union to see the logic of our posi- 
tion." The system of world order has 
been disintegrating in the past few years, 
he said, and the arms race is a symptom, 
not the cause. 

The reason for the eclipse of arms con- 
trol efforts in recent years. Rostow said, 
is not the arms race but rather Soviet ex- 



pansionism based on military means in 
which nuclear force is the ultimate 
weapon. "'The real risk is diplomatic 
pressure based on the threat of nuclear 
war." 

According to Rostow. the goal of arms 
control negotiations should be equal de- 
terrence for both sides — not the capacity 
to coerce. The U.S. must "restore the 
credibility of our deterrent," he said. 

Rostow believes there is no certain 
way to prevent a small war from growing 
into a big one — from keeping a con- 
ventional war from escalating into a nu- 
clear conflict. The goal should be not 
only to eliminate nuclear war. but to 
eliminate all wars — conventional or 
otherwise — and to enforce the principles 
in the United Nations Charter, he said. 

Warnke. on the other hand, said "we 
can't wait for the millenium" and that 
the threat of a nuclear conflict deserves 
priority. Warnke, who was director of 
the Arms Control and Disarmament 
Agency and chief SALT negotiator in 
the Carter administration, urged against 
viewing nuclear arms merely as military 
weapons. It is risky to think of nuclear 
weapons as a deterrent against con- 
ventional attack, he said. 

"What are nuclear arms good for?" he 
asked rhetorically. "They are not useful. 



usable military power; the goal is to pre- 
vent the USSR from using them." 

While Warnke admits that the Soviets 
are "way ahead in ' megaton nage,' " that 
doesn't mean anything other than "How 
big is the hole . . . where the high school 
used to be?" 

"We and the Soviets have serious dif- 
ferences." Warnke said, "but we do 
share an interest in survival. . . . We 
should take advantage of the "window of 
opportunity" to reduce the risk of devas- 
tation." 

The Soviets are "mean and tough, but 
not crazy." Warnke said. They will start 
a nuclear war only if they are backed into 
a corner and fear that we may strike first, 
he said. "We feel that way too." 

To reduce the risk that nuclear war 
will start as a result of panic, desperation 
or fear, he said, the U.S. and the Soviet 
Union should do as little as possible to 
challenge the survivability of the other's 
deterrent. 

Warnke believes that arms control 
should be taken off the back burner — 
that it is not an ancillary by-product of 
foreign policy. "Our efforts to control 
Soviet expansion come to naught if we 
go up in a nuclear explosion." 

— (.iciiiiiv M. Gold 




Warnke: The Soviets are "mean and 
tough, but not crazy." 




Rostow: The U must "restore the 
credibility of our deterrent." 



CIVIL RIGHTS == 

Bill Would Limit 
Scope of KKK Act 

Action is expected soon on a bill that 
would greatly reduce the liability of state 
and local governments that deny an indi- 
vidual his federal constitutional rights. 
Senate bill 585. pending before the 
Judiciary Subcommittee on the Constitu- 
tion, would limit the scope of 42 U.S.C. 
S 1983. That statute, also called the Ku 
Klux Klan Act, provides the procedural 
vehicle whereby persons whose federal 
rights have been denied under color of 
state law to sue in federal court. 

Section 1983, which was enacted 
shortly after the Civil War. states that 
anyone who under color of state statute, 
regulation or custom deprives another of 
any rights, privileges or immunities "se- 
cured by the Constitution and laws" 
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shall be liable to the injured party. Be- 
sides strict constitutional claims. Section 
1983 has been the basis for challenges to 
improper state administration of co- 
operative federal and state benefit pro- 
grams such as Medicaid and unemploy- 
ment compensation. 

S. 585, introduced by Sen. Orrin 
Hatch (R-Utah), provides that 
municipalities will not be liable if they 
acted in "good faith." If adopted, the bill 
would modify two Supreme Court deci- 
sions. In 1978, the court reversed a pre- 
vious decision and held that municipal- 
ities are persons under Section 1983 and 
can be sued for official actions, {Monnell 
Y. Depaiinu'iu of Social Servii es, 436 
U.S. 658). In Owen v. City of Indepcn- 
tlciHi' (445 U.S. 622) the court ruled in 
1980 that municipalities are not entitled 
to a "good faith" immunity if their offi- 
cial actions have violated a person's 
rights. 

Hatch is also e.xpected to add to S. 585 
provisions that would change the Civil 
Rights Attorneys Fees Award Act, 42 
U.S.C. 1988. Among those proposed 
changes are: 

— Elimination of a judge's discretion in 
awarding or denying attorney fees in civil 
rights cases. Awards would become 
mandatory to prevailing plaintiffs except 
under special circumstances, and to pre- 
vailing defendants if the courts find the 
plaintifT s claim frivolous, unreasonable 
or groundless. Under current law, a 
judge may deny awards to a prevailing 
defendant because of a plaintiff s finan- 
cial situation. 

— Denial of fees to a prevailing plain- 
tiff if it is found that a case not covered 
under Section 1988 was joined with a 
Section 1988 case for the "preponder- 
ant" reason to recover attorney's fees. 

— Denial of fees as compensation for 
litigation that yielded less relief than an 
offer of settlement that had been de- 
clined. 

— Denial of fees if the claim is moot 
because of a change in government pol- 
icy, unless the reason for the change was 
the pending litigation. 

— Denial of fees higher than the pre- 
vailing market rate for the particular 
area. Courts cannot grant awards based 
on contingency factors or multipliers. 

hiil Applcson 




Videotaped Murder 
Trial in Ohio 

What is believed to be the first pre- 
recorded murder trial in history was 
held in Sandusky, Ohio, earlier this 
spring. 

Videotaped testimony in the trial of 
David Lange, 19. accused of aggra- 
vated murder in the killing of James 
Register Jr , 54. with a crossbow, was 
heard by a three-judge panel m Erie 
County Common Pleas Court. 

Taping of testimony was done inter- 
mittently at the convenience of wit- 
nesses and lawyers over several 
weeks in February. The tape was 
edited by Judge James McCrystal to 
remove inadmissible and prejudicial 
evidence 

Attorneys for the defendant origi- 
nally asked that 12 jurors view the tes- 
timony, but later opted to have the 
three-judge panel hear the case. 
Judge McCrystal (right) and Judge 
Harry Sargeant are shown above. 





Judge James McCrysiai vdoovej wiio 
has been using videotape in civil 
cases since 1975, says that he has cut 
the delay in disposing of a case almost 
in half — down to an average of 13 
months from the date of filing. In Erie 
County the number of pending civil 
cases has dropped 36 percent. 

One of Lange s attorneys, George 
Howell (lower left) believes that by 
eliminating the theatrics frequently 
used by trial lawyers, videotape allows 
a jury to determine the outcome of a 
case on "pure ' legal evidence and 
procedure. 

David Lange (below) pleaded guilty to 
a reduced charge of voluntary man- 
slaughter after his lawyers found a wit- 
ness willing to testify in his behalf. A 
plea-bargaining deal was originally re- 
jected by prosecutors. Lange was to 
be sentenced on April 29. 




*This Land Is My Land'— Uncle Sam 




U.S. government lands (shaded areas) include lands managed by the Department of 
Interior and Defense (national parks, forests and grasslands, wildlife refuges, military 
bases, and Indian reservations) 



^government: 



Congress Studies 
Sale of U.S. Lands 

Does the federal government really need 
to own 73 acres on Waikiki Beach in 
Hawaii, complete with a 416-room hotel 
for active and retired military personnel? 
Are there government holdings that 
could be sold to help offset a projected 
1983 budget deficit of more than S90 bil- 
lion? 

These are questions being considered 
by a special White House committee and 
at congressional hearings this spring. 
The government owns about 750 million 
acres, valued at $1 trillion, including ex- 
tensive national parks, forests and graz- 
ing lands. The bulk of those holdings are 
in the West — S7 percent of Nevada, 66 



percent of Utah and 64 percent of Idaho, 
according to White House figures. The 
use of that land is supervised by the 
Bureau of Land Management. Other 
lands are supervised by various offices of 
the Department of Interior and by the 
Department of Defense. 

A push to sell parcels of federal lands 
is coming from several fronts. Some 
ranchers, miners and lumbermen, led by 
Nevada Assemblyman Dean Rhoades 
(R-Elko), have formed a coalition called 
the Sagebrush Rebels and are lobbying 
the Reagan administration to release mil- 
lions of Western acres from federal own- 
ership. 

The White House senior staff has as- 
signed a special committee, headed by 
Assistant Transportation Secretary Dar- 
rell Trent, to inventory federal lands and 
buildings to determine if any can be sold 
to private citizens. 



The Senate Government Affairs 
Committee, chaired by Sen. William 
Roth (R-Del.), is conducting hearings 
through the spring to inventory U.S. 
lands and determine how much they're 
worth. Legislation is expected this sum- 
mer recommending which lands, like the 
Waikiki property, are really needed and 
which could be sold. 

As a result of those hearings. Defense 
Secretary Caspar Weinberger has agreed 
to release for sale 17 acres of undevel- 
oped beachfront property valued at $220 
million near the Hale Koa Hotel at Ft. 
DeRussy in Honolulu. 

"The president would like to sell 60 
million acres of land this year," said 
Trent. "Most of that is land now being 
used for military bases, office buildings 
and isolated parcels left over from build- 
ing interstate highways." The land being 
considered for sale also includes old post 
offices no longer used, parking lots and 
federal offices that have been placed on a 
surplus list, Trent said. 

In the past, the government would list 
a parcel as "excess" and another gov- 
ernment agency could claim it for its own 
use, said Trent. Or the federal govern- 
ment would give its surplus land to a 
state or local government for community 
use. "We want to move away from the 
free disposition of land." he added. 

Federal law requires state and local 
governments to use federally donated 
land for such civic purposes as parks and 
schools. Senate investigators found that, 
in many instances, the donated property 
was used to build industrial parks, hous- 
ing developments and shopping centers. 

Critics say the government could 
offset its budget deficit by managing its 
lands better. "We're not opposed to sell- 
ing old post offices," said Reginald 
Zaunbrecher, a public lands resource 
specialist for the National Wildlife Fed- 
eration in Washington. "But we do ob- 
ject to selling large parcels of public 
lands, particularly in the West." The 
government, he suggested, could make 
money by increasing its rental fees. 

For instance, he said, ranchers in the 
West rent federal grazing land at $1.86 
per animal per month. The going rate for 
private leasing is $8.83. "There's no rea- 
son the government couldn't double or 
triple its grazing fees." — Vicki Qiiaile 
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THE JUDICIARY == 

'Resign-to-Run' Canon 
Faces Test in Ohio 

If a judge decides to run for a nonjudicial 
office, when must he resign from the 
bench? When he announces his 
candidacy, when he begins to campaign 
actively or when he files nominating peti- 
tions? The question has come up in the 
case of Chief Justice Frank Celebrezze 
of the Ohio Supreme Court, who re- 
mained on the bench in Columbus after 
declaring his intention to run for gov- 
ernor. 

Ceiebrezze's actions could test a 
canon of Ohio's judicial ethics rules 
which, like most states, follow Canon 
7(A)(3) of the American Bar Associa- 
tion's Code of Judicial Conduct. It 
states: "A judge should resign his office 
when he becomes a candidate in a party 
primary or in a general election for non- 
judicial office." It is not precise on when 
one becomes a candidate. 

Out of about 800 court cases involving 
judicial conduct codes, only six have 
tested some aspect of this canon, said 
Judith Rosenbaum, a lawyer with the 
American Judicature Society in Chicago. 
The question of the point when resigna- 
tion must occur has never been litigated, 
she said. 

In the Ohio situation, Celebrezze an- 
nounced his intention to run for governor 
in January but said he would remain on 
the bench until 53 cases he had heard 
were decided. Between January and 
March, newspapers reported that Cele- 
brezze said he he still intended to run but 
he denied being an active candidate. On 
March 10, Celebrezze submitted his res- 
ignation and that evening he declared his 
candidacy at a fund-raising dinner. But 

the next day he withdrew his resignation 
from the bench and dropped out of the 
gubernatorial race, citing a lack of 
money. 

Newspapers in Ohio have reported 
that the Ohio State Bar Association 
ethics committee is investigating Cele- 
brezze for violating the resign-to-run 
canon; bar officials will not confirm or 
deny that an investigation is underway. 
If Celebrezze is found to have violated 



the canon, Ohio rules allow penalties 
ranging from a fine to removal. 

While Celebrezze declined comment 
to Ldw Si ope, newspapers have reported 
that he previously said he did not think 
he was violating the canon because he 
was not an active gubernatorial 
candidate while on the bench. It has also 
been reported that he has questioned the 
constitutionality of the canon. 

The constitutionality of resign-to-run 
canons has been considered by several 
courts. In 1980, the U.S. Court of Ap- 
peals for the Second Circuit upheld a 
similar canon in Si^noieUi v. Evans (637 
F.2d 853). In 1978, the U.S. Supreme 
Court denied certiorari in Moi 'uil v. 
Jiiiliciciry Commission, in which the 
U.S. Court of Appeals for the Fifth Cir- 
cuit had upheld a resign-to-run canon 
(565 F.2d 295). 

The Ohio Supreme Court has denied 
at least four petitions for rehearings 
questioning the propriety of Celebrez- 
ze's participation in decisions after he 
said he would run for governor. One pe- 
tition was filed by Taft, Stettinius and 
Hollister of Cincinnati, the law firm 
headed by former Sen. Robert Taft Jr., 
which represents the defendants in Bhin- 
kenship v. Cincinnali Milacron Chemi- 
cals Inc. (81-402). Milacron was sued by 
employees who charged that they had 
been exposed to toxic chemicals and had 
become permanently disabled. In a 4-3 
decision, in which Celebrezze wrote the 
majority opinion, the court held that in- 
jured workers may sue their employer if 
the company is found to have intention- 
ally caused unsafe or unhealthy working 
conditions. 

According to the brief by Gerald Ra- 
pien of the Taft firm, Celebrezze's opin- 
ion indicates he may have attempted to 
use the power and prestige of his position 
to further his candidacy. The brief said 
Celebrezze's opinion contained "scath- 
ing personal attacks" in which the three 
dissenting justices were termed 
"enemies of all workers" and likened to 
"19th Century robber barons" whose 
opinion amounted to a "shameful display 
of judicial intemperance." 

By making these statements, Cele- 
brezze "inferentially proclaims himself 
as the worker's friend and ally," who if 
elected would dedicate his service to 



labor rather than "profit-hungry corpo- 
rations," Rapien said in his brief. "It is 
hard to imagine a more politically 
oriented message to Ohioans from a man 
who had publicly stated seven weeks ear- 
lier that he wants to be governor and has 
decided to seek that office," Rapien 
wrote. — Gail Appleson 



Judges Get First-Hand 
Look at Alcoholism 

Judges in Nebraska and Missouri are 
learning more about some of the people 
they judge by participating in week-long 
programs at Valley Hope treatment cen- 
ters for alcoholism and similar 
addictions. 

Missouri judges began the program 
last month, according to Judge Warren 
Welliver of the state supreme court. 
"The whole idea is that you're dealing 
with the most complicated disease in the 
whole world," he said. The Valley Hope 
programs show judges "what kind of 
problems are out there in front of their 
bench." 

Many of those problems stem from al- 
cohol, according to Robert Keller, Ne- 
braska probation administrator who got a 
similar Valley Hope program off the 
ground for his state's probation officers 
in 1979. He estimates that 70 to 75 per- 
cent of the persons placed on probation 
were involved with alcohol or drugs or 
both at the time of their crimes. 

He praises extending the program to 
Nebraska judges, who started taking part 
in 1980. Keller emphasizes the help a 
judge can offer offenders. A judge is in 
"a tremendously powerful position to 
work from," Keller said. "The judge tan 
apply a lot of pressure," knowing an al- 
coholic needs it. 

[n a typical program, five judges at- 
tend a training session, "going through a 
week very similar to what the patient is 
[going through]," according to Dr. 
William Leipold, president of Valley 
Hope Association. Although they are 
identified as judges to the patients, 
nevertheless "they are expected to share 
of their knowledge and feelings. " At first 
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Garbo Fan Sues; Gets Genuine Autograph 




An autographed photograph of 
onetime screen star Greta Garbo was 
the center of a legal dispute recently 
when its owner claimed the signature 
was a fake and demanded compen- 
sation. And a Hollywood lawyer says 
a lot more old autographs may be 
phony. 

Carl Wilkinson, 77, of Baraboo, 
Wisconsin, won the picture in a 1927 
contest sponsored by Metro- 
Goldwyn-Mayer Studios of Culver 
City, California. Wilkinson, a film buff. 



sued MGM in Culver City Small 
Claims Court in 1981 and won a 
judgment of $750 plus $16 in court 
costs. {Wilkinson v. MGM, B-32167) 

Before the verdict was rendered, 
Wilkinson negotiated with MGM at- 
torney Herbert Nusbaum in the hail- 
way outside the courtroom and 
reached a settlement. The studio 
gave Wilkinson a genuine Garbo sig- 
nature, valued at $1,500, Nusbaum 
said. "Needless to say, Mr. Wilkinson 
was very happy," he added. 

MGM did not contest the fraudulent 
signature. Articles in Collier's in 1952 
and Life in 1955 said the 1927 Garbo 
contest signatures were not genuine, 
Nusbaum said. Wilkinson discovered 
the falsity of his Garbo autograph in 
1978 after seeing a copy of a real one 
in People magazine. 

According to Nusbaum, some 
other treasured autographs in 
Grandma's closet may not be 
genuine. It was common, he said, for 
studio employees to sign a star's 
name themselves when filling fan re- 
quests for autographed pictures. 

— Vicki Quade 



there is usually some reticence on both 
sides, Leipold said, but by the end of the 
program. "It's sort of like Old Home 
Week." 

Besides taking in Judges and probation 
officers, Leipold has tried the program 
with nurses, police officers and persons 
from mental health professions. Ne- 
braska hopes to send county attorneys 
and their staffs next, Keller said. Grants 
from both states' departments of high- 
way and safety have paid travel and liv- 
ing expenses for the judges and proba- 
tion officers. 

Participating judges have responded 
enthusiastically. One wrote that another 
judge came back "and told me this place 
operates on love. And it does. It's a near 
miracle." — Maitiui Middlclon 

=== TAXATION == 

Ethics of Tax Shelter 
Opinions Debated 

A reissued American Bar Association 
ethics opinion on what lawyers can say 
in tax shelter opinions gets mixed re- 
views from practitioners. 

The opinion (No. 346), as revised, lets 
lawyers conclude that tax benefits in a 
specific shelter probably won't be ob- 
tainable. The earlier opinion said a law- 
yer couldn't issue an opinion "unless 
there is a reasonable likelihood that the 
major tax objectives used to promote the 
venture would, if litigated, be resolved in 
favor of the taxpayer." 

Former Internal Revenue Chief 
Counsel N. Jerold Cohen of Washington 
says letting lawyers reach such negative 
conclusions in their tax shelter opinions 
results in "a ticket into the audit lottery " 
for investors who, once they decide to go 
ahead with the scheme in spite of the 
negative conclusion, start hoping they'll 
"win" by not getting audited. 

Cohen also believes that tax counsel 
"have a larger responsibility" in dealing 
with a marketed tax shelter involving 
thousands of potential investors, a re- 
sponsibility different from an opinion a 
lawyer would give an individual client. 
That issue — how tax opinions affect in- 
vestors — has been a continuing concern 



of Treasury Department officials, too, 
who are working on Circular 230 — 
guidelines that will set standards for at- 
torneys who provide opinion letters on 
tax shelters. 

Other practitioners think the problem 
is less acute. For one thing, they say, it 
might be of little practical effect because 
tax promoters probably won't put a 
negative tax opinion in their prospectus. 
And they also say that investors, in 
many cases, don't even read the tax 
opinion, usually thinking that the inclu- 
sion of one is a sign that the proposed 
shelter is valid. 

Still, Cohen also believes tax lawyers 
have "a duty to the tax system" when 
providing information to potential inves- 
tors, one that might be put to the test if 
lawyers are abie to state negative con- 
clusions. 



That bothers Washington lawyer 
James Holden, who says some of those 
critical of the ABA opinion "are coming 
at it with a tax policy perspective" when 
its purpose was to rule on whether the 
lawyer's conduct in issuing tax opinions 
was professional or unprofessional. 

Even in doing that. Holden maintains, 
the opinion still "can only be a partial 
analysis. It's necessary for the govern- 
ment now to take the next step," Holden 
said. 

"I think the solution lies elsewhere," 
he said, suggesting the IRS stiffen negli- 
gence and fraud penalties for taxpayers 
who enter into schemes even when they 
know tax benefits probably aren't ob- 
tainable. 

For the text of revised Formal Opinion 
346, see ABA Joiinuil. April 1982. p. 
471. — Mart ltd Miildleton 
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=== EDUCATION == 

Intentional Injury 
Issue Faces Schools 

Court after court has denied allegations 
of "educational malpractice" — that a 
student received an inadequate or im- 
proper education — as a cause of action. 
The Maryland Court of Appeals, while 
dismissing the concept in Hunter v. 
Bixinl of Eiliicaiion of Moiili^oiiwry 
County. Rockvillc (No. 32), took an un- 
usual action in ordering a lower court to 
hear the parents" allegation that school 
officials intentionally injured their son. 

In turning down the malpractice argu- 
ment, Maryland sided with previous de- 
cisions in California and New York that 
it is difficult to place blame or analyze 
injuries because there are no readily ac- 
ceptable standards for classroom teach- 



ing methods. The courts also expressed 
reluctance to interfere with the statutory 
and constitutional responsibilities of 
school administrators, and they noted 
that parents can take administrative 
remedy routes. 

Although the Maryland court agreed 
with other decisions, it said the other 
courts had focused on malpractice as a 
form of negligence, but had not directly 
addressed the idea of an intentional edu- 
cational tort. 

The focus of the coming trial will be 
the parents" allegation that school offi- 
cials purposely falsified their son's rec- 
ords, said Browne Kooken, the plain- 
tiffs" lawyer in Landover, Maryland. 

In another case, a Chicago-area school 
district is suing the Illinois State Board 
of Education for requiring it to pay for 
private reading classes for a 17-year-old 
high school junior. The case. Proviso 
Hii-h School District 209 v. Gill (82 CO 



0233, Cook County Circuit Court), arose 
after the parents enrolled their son in the 
private classes last spring because they 
said he was reading only at fourth grade 
level. 

According to John Murphy, the school 
district's lawyer, the boy was a special 
education student who was receiving 
special help at the school. The parents, 
dissatisfied with his progress, enrolled 
him in private classes without consulting 
the school. Murphy said. The parents 
went through the administrative appeal 
route with the Illinois State Board of 
Education to force the district to pay for 
the classes. In January, Donald Gill, the 
state superintendent, ruled that the 
school district must reimburse the par- 
ents for the private tutoring. The district 
is suing to overturn that order. "It's not 
a question of money," Murphy said. 
"It"s the precedent that this would 
establish." — Gail Appleson 



WUM 




i|*'I have decided to apply. Samantha is 
r^i school, and I've now got time to do 
something." — Jayne Thompson, wife of 
Illinois Gov. James Thompson, in an- 
nouncing that she wants to be a federal 
judge. Sen. Charles Percy (R- 1 1 1.) got the 
nomination ball rolling for Mrs. 
Thompson, who practiced law for eight 
years before devoting full time to first- 
lady duties and caring for daughter 
Samantha, now 4. She subsequently 
withdrew her name from consideration 
after being rated "not recommended" by 
the illinois State Bar Association. 

"Don't you wish you had a nice 
mother like that?" — The lawyer for a 
California woman who admitted em- 
bezzling $2 million from her former em- 
ployer. The lawyer said she "just wanted 
to be a nice person" and gave most of the 
money to family and friends. 

"Youth crime is an extremely serious 
problem in the United States and by and 



large we're baffled about it. Amazing as 
it may seem to outsiders, that's the 
reality. We really do not know what to 
do." — Harvard criminologist Walter 
Miller, on the lack of success of juvenile 
crime control programs., 

' ■'" ■> ■• 
"We wanted to make sure we pro- 
tected the 'little darlings' before we 
killed them." — Sheriff Tommy Robin- 
son of Pulaski County (Little Rock), Ar- 
kansas, whose measures to fight crime 
have provoked controversy. His latest 
campaign has storekeepers posting signs 
showing deputies aiming double-barrel 
shotguns and declaring: "If you attempt 
an armed robbery or theft and resist ar- 
rest, deadly physical force may be used 
against you." --^^^^ft^^ft 

"You clean up my mess, and I'll clean 
\jup yours." — John Summers, executive 
director of the trial lawyers association 
in Tennessee, fearful of collusion if the 
law grants immunity for companies that 



••■•.Ni 



clean up other companies' chetmp^f 
spills or other hazards. .■ *, : 

"I just came in off the window ledger 
What can I do for you? "—John P. HoT- 
ton, an assistant administrator for the 
Environmental Protection Agency, jok- 
ing about a faked memo that grew out of 
the "Doonesbury" comic strip episode 
in which an EPA bureaucrat threatens to 
jump to his death because of budget cuts. 
The gag memo says ledge sitters "must 
be given the choice of jumping or being 
pushed." 

"If this had happened in the Unit 
States, we probably would have seen a 
wave of million-dollar suits. But people 
don't sue here." — Japan Air Lines 
spokesman James Weatherly, weeks 
after a J AL plane crashed in Tokyo Bay, 
taking 24 lives. The airline's president 
visited the families of most victims, 
apologizing profusely and paying hom- 
age at their Buddhist funeral altars. 





Bar Wins Round 

The State Bar of Michigan should be 
allowed to continue funding its lobbying 
activities with mandatory bar dues, but it 
should adopt procedures to meet the 
First Amendment objections of some 
members, recommends the hearing of- 
ficer in Fiilk \\ Suilc Bar oj Michii;an 
(No. 60722). The recommendations now 
go to the state supreme court, which will 
decide the member's challenge to the in- 
tegrated bar. 

Lawyers' Pay 

Both men and women in law are in the 20 
best-paying occupations, hut women 
lawyers earn only 71 percent as much as 
their male counterparts, according to the 
U.S. Department of Labor's Bureau of 
Labor Statistics. Men lawyers earned a 
median weekly salary of S574, while 
women's pay was listed at $407. The 
sexes equalled out among postal clerks, 
where women earned about 94 percent as 
much as men. 

Uphold Mandatory CLE 

"There is no doubt that the state has a 
substantial interest in . . . regulating the 
continuing practice of law within its bor- 
ders. " the U.S. District Court for the 
District of Colorado declared in uphold- 
ing the state's mandatory continuing 
legal education program. The ruling 
came after Robert Verner. a Denver 
lawyer suspended from practice for not 
fulfilling his CLE requirements, sued the 
Colorado Board of Continuing Legal 
Education, claiming the mandatory pro- 
gram violated his right of free speech. 
i Vcnicr v. Supreme Court of Slate of 
Colorado. No. 81-1358) 

Bank Stuck 

A bank "is obliged to take all necessary 
protective measures and to provide a 
reasonably sufficient number of servants 
to afford reasonable protection," said 
Judge William Friedmann of Queens 



County (New York) Civil Court, in rul- 
ing that the European American Bank 
was liable in Small Claims Court when a 
customer was robbed in the bank. The 
robbery of $502 occurred shortly after a 
customer cashed a payroll check, in part 
because of "inadequate security precau- 
tions." the judge said. He held banks to 
a higher standard of care than other 
commercial establishments because 
"banking is a business affected with a 
public trust." (Stalrcr r. European 
American Bank. 3/30/82) 

Plain Language Push 

Lawyers can learn how to write clearer 
court documents, letters, wills, trusts, 
and contracts through a new service of- 
fered by the Committee on Legal Writing 
of the American Bar Association's Sec- 
tion of Legal Education and Admissions 
to the Bar. The committee will provide 
speakers for plain language seminars. 
Contact Fred Franklin at the American 
Bar Center, 1155 E. 60th St.. Chicago. 
IL 60637. 

Seat of Power 

A misspelled word led to the breakup of 
a $300.000-a-year Los Angeles counter- 
feiting ring and the arrest of a dozen sus- 
pects. The group was counterfeiting 
automobile ownership certificates. So- 
cial Security cards, birth certificates and 
alien registration records. An alert bu- 
reaucrat noticed that the papers were 
stamped "Great Seat of California." 

Chinese Wall Stands 

A Philadelphia asbestos plaintiffs firm 
cannot be disqualified from handling cer- 
tain cases because it hired the U.S. gov- 
ernment's chief asbestos litigator, ruled 
the Fourth Circuit U.S. Court of Ap- 
peals in upholding the firm's agreement 
to screen the attorney from the cases. 
(Greitzer & Locks, et al. v. Jolms- 
Manville Corp.. et al.. 50 U.S.L.W. 
2533) 

The Blue-Ink Blues 

Clients should execute wills in black ink. 
not blue. Surrogate C. Raymond Radi- 
gan of Nassau County. New York, is 
telling lawyers. He says it's hard to make 
clear photocopies of papers written in 
blue. 



A Lot Riding on Exam 

Several motorists trying to get to San 
Francisco to take the bar exam in Febru- 
ary got caught on the Bay Bridge in what 
officials called the worst traffic jam in 
years. "So much rides on this exam, 
there's so much preparation, that people 
are already nervous." said Jim Tippin. a 
bar exam official. "So when something 
like this gets in your way. it makes for a 
tense situation." The tension eased 
when examiners delayed the test while 
traffic cleared. 

Clarification 

A statement attributed to Robert Coul- 
son. president of the American Arbitra- 
tion Association, in the March 
LawScope was incorrect. In an article 
entitled. "Trial Bar Sees Threat to Jury 
Right." he was quoted as saying that 
voluntary arbitration should be non- 
binding. Coulson says that he encour- 
ages the use of voluntary, binding arbi- 
tration. l.anScope regrets the misunder- 
standing. 



Remorseful Driver 




John Randolph Reed reads a state- 
ment at a news conference in 
Evansville. Indiana. A Vanderburgh 
Circuit Court jury had found him 
guilty of driving while intoxicated. 
Part of the sentence imposed by Mas- 
ter Connmissioner Maurice O'Connor 
was that Reed had to make a public 
statement acknowledging that his 
drinking had led to the death of one- 
year-old Natalie Miller. 
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''An annuity 
for IRAs and Keoghs? 
For my clients?'' 
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Let's face it. You want the best for 
your clients. And so do I as a New 
York Life Agent. That's why I want to 
tell you about New York Life's new 
high-yield annuities.* 

High yield is no exaggeration, 
either. These annuities pay a very 
competitive rate of interest. (Ask me, 
I'll give you the current figure.) 

Yet, this isn't even the best part. 
Most IRA and Keogh funds must be 
distributed by the end of your life 
expectancy. But annuity funds do not. 
They can be distributed over your 
actual lifetime— which can be far 
longer. " 

Also, you can elect in advance to 
have us waive the premiums if you 
become discibled. That way New York 
Life would continue to make IRA or 
Keogh contributions for you even if 
you were no longer able to because of 
disability. 

So if you want the best for your 
clients— and yourself— look into 
New York life annuities. Ask me, your 
New York Life Agent. 

'Ask me! 



4 i 



•Available in mosi states. New York Ijle Insurance and Annuity Corporalk»n. 372 Park Ave. South. NY. NY lOOIO. a Delaware subsidiary of New York Life liisuratK-e Company, 
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Ask me. 



These New York Life Agents 

can help you set up an 
annuity for IRAs and Keoghs. 




J. Wesley Bergey. CLU 
Allentown. PA 
215-433-4224 



Robert V. Ciraulo 
New York. NY 
212-682-1161 



Gerald J. Deutch 
New York. NY 
212-682-1161 



Richard D. Heider 
Tampa. FL 
813-876-6100 



Paul A. Brootne. CLU 
Jacksonville. FL 
904-358-4206 



Joseph A. Burt. CLU 
Louisville. KY 
502-589-3640 



David Cartwright. Jr.. CLU 
Buckhannon. WU 
304-472-6984 



William P. Chiu 
Bohemia. NY 
516-567-6000 




Philip E. Clemente. CLU 
Hollywood. FL 
305-981-3621 



Walter A. Coury 
Pittsburgh. PA 
412-261-8300 



W. Harper Davidson. Jr.. CLU 
Miami. FL 
305-358-7660 



Joseph S. DeFazio 
Rochester. NY 
716-423-6326 



Fred 0. Donaldson. CLU 
Enterprise. AL 
205-347-8888 



Charles R. Eckardt 
Philadelphia. PA 
215-668-9600 



Tom Flournoy. III. CLU 
Atlanta. GA 
404-658-1536 



John H. Greene. CLU 
Newport News. VA 
804-244-0921 




H. Lawrence Hengeveld 
Livingston. NJ 
201-533-1650 



Pat Holland 
Atlanta. GA 
404-658-1536 



D. Kenneth Johnsen 
Rochester. NY 
716-423-2960 



Frank P. Ciraulo 
New York. NY 
212-682-1161 




Cyrus J. Denmark 
Bradford. PA 
814-368-4263 




C. Jack Griffith 
Ft. Pierce. FL 
305-464-3080 




Charles W. Leventry 
Johnstown. PA 
814-539-8755 



William E. IMahoney. Jr. 
Springfield. IMA 
413-788-7303 
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Robert L. Manleri. CLU 
Rochester. NY 
716-423-6317 



Jay P. Miller 
White Plains. NY 
914-997-9227 



Victor R. Miranda. CLU 
Hollywood. PL 
305-981-3621 



Lester E. Mitchell. Jr. 
New York. NY 
212-896-9300 



Daniel J. Murphy 
Syracuse. NY 
315-425-7286 



John E. Owings, CLU 
Chelmsford. MA 
617-256-5060 






Alban D. E. Quow 
Brooklyn. NY 
212-253-2400 



Eric A. Roberts, CLU/RHU 
Hollywood. FL 
305-981-3621 



John J. Rocco. CLU 
Boston. MA 
617-338-5540 




William R. Rowe. CLU 
Miami. FL 
305-358-7660 



Arish K. SahanI 
Queens. NY 
212-896-9300 



Leo Schlusselberg 
New York. NY 
212-564-9170 




S. James Showalter. III. CLU 
Greenville. SC 
803-242-5717 



Art T. Sims. CLU 
Syosset. NY 
516-364-9800 



Mark B. Smith. CLU 
Webster. NY 

716-872-1672 



Julie Sones. CLU 
Brooklyn. NY 
212-253-2400 



Wyllys H. Taylor. Jr.. CLU 
Greenville. SC 
803-242-5717 



Christina Tocker. CLU 
New York. NY 
212-682-1161 




Mack Uann. CLU 
Huntsville. AL 
205-533-0082 



Robert A. Watkinson. CLU 
Providence. Ri 
401-521-2200 



Roland L. Welsh Ernest B. Whichard. Jr.. CLU 0. Edward Wiser, CLU 
Charleston. SC Greensboro. NC Philadelphia. PA 

803-766-8315 919-275-1691 215-241-1415 



All IRA and Keogh plans are not created equal. 

Most IRA and Keogh plans must be distributed by the 
end of your life expectancy. We can help you set up IRA 
and Keogh plans for your clients that guarantee a lifetime 
retirement income. We also offer plans that can complete 
themselves if you are disabled and can't complete them 
yourself. 

Ask one of these New York Life Agents about our high- 
yield IRA annuities.* Helping you — and your clients — is 
their full-time career. 




Go ahead, ask. 



^Available in most states. Issued by New York Life Insurance and Annuity Corporation, 
a Delaware subsidiary of New York Life Insurance Company. 
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THE first session of the 97th Congress ad- 
journed on December 16, 1981, and the sec- 
ond session convened on January 25, 1982. 
Following is a listing of major legislation in 
the 97th Congress of interest to lawyers, to- 
gether with its status and the position, if 
any, of the American Bar Association. The 
listing is prepared by the A.B.A.'s Gov- 
ernmental Relations Office and reflects the 
legislative status as of April 10, 1982. 

Items of interest to lawyers will be in- 
cluded only if and when legislation is intro- 
duced. 

Constitutional convention 

• H.R. 353, S. 600, 817. Provide procedures 
for calling federal constitutional con- 
ventions under Article V for the purpose of 
proposing amendments to the United States 
Constitution. House: Pending in Judiciary 
subcommittee. Senate: Judiciary Committee 
began consideration of S. 817, 12/1/81. 
A.B.A. supports in principle. 

Criminal code reform 

• H.R. 1647, 4711, et al., S. 1630. Revise and 
codify federal criminal laws. House: 
Judiciary subcommittee began markup, 
2/24/82. Senate: Judiciary Committee ap- 
proved S. 1630, amended, 11/18/81. A.B.A. 
supports with some exceptions. 

Diversity jurisdiction 

• H.R. 2404. Abolishes federal diversity 
jurisdiction. House: Pending in Judiciary 
Committee. Senate: No bills introduced. 
A.B.A. opposes. 

Exclusionary rule 

• H.R. 4606, 4259, S. 101, 751, et al. Abolish 
or modify the Fourth Amendment exclu- 
sionary rule in criminal proceedings. House: 
Pending in Judiciary subcommittee. Senate: 
Judiciary subcommittee concluded hear- 
ings, 3/25/82. A.B.A. opposes. 

Federal court iurisdiction 

• H.R. 72, S. 158, et al. Divest Supreme 
Court or lower federal courts, or both, of 
jurisdiction in certain controversial areas, 
for example, abortion, busing, and school 
prayer. House: Judiciary subcommittee 
began hearings, 6/3/81; S. 951 pending in 
Judiciary Committee. Senate: Senate passed 
S. 951, Department of Justice authorization 
for fiscal year 1982, which includes a busing 
jurisdiction amendment, 3/2/82; Judiciary 
Subcommittee on Separation of Powers ap- 
proved S. 158, abortion legislation, 7/9/81, 
and approved S. 1647, busing legislation, 
11/17/81; Judiciary Subcommittee on the 
Constitution approved S. 1760, busing legis- 
lation, 11/3/81, and approved S.J. Res. 110, 



which proposes a constitutional amendment 
prohibiting abortion, 12/16/81. Full 
Judiciary Committee approved S.J. Res. 110, 
3/10/82. S. 1741, S. 1742, and S. 1743, abor- 
tion, school prayer, and busing legislation, 
placed on the Senate calendar, 11/2/81. 
A.B.A. opposes. 

Federal Courts Improvement Act of 1981 

• H.R. 4482, S. 1700. Establish a United 
States Court of Appeals for the Federal Cir- 
cuit and make other changes in administra- 
tion of the federal courts. Signed by the pres- 
ident, 4/2/82 (P.L. 97-1641. A.B.A. opposes. 

Generation-skipping transfers 

• H.R. 5615, et al., S. 1695. Repeal the tax on 
generation-skipping transfers. House: Pend- 
ing in Ways and Means Committee. Senate: 
Finance subcommittee concluded hearings, 
11/4/81. A.B.A. supports repeal. 

Grand jury reform 

• H.R. 4272, et al., S. 988. Strengthen the 
rights of witnesses appearing before grand 
juries. House: Judiciary subcommittee began 
hearings, 3/31/82. Senate: S. 988 pending in 
Judiciary Committee. A.B.A. supports, along 
with other comprehensive reforms of the 
grand jury system. 

Keogh plans 

• Raise the $15,000 ceiling on tax- 
deductible contributions to Keogh plans by 
the self-employed. P.L. 97-34, the tax- 
cutting legislation signed by the president 
on 8/13/81, includes a provision raising the 
ceiling to $15,000 from $7,500. A.B.A. sup- 
ports further raising of the ceiling. 

Legal fees 

• S. 686. Provides for a tax deduction for 
personal legal fees. House: No bills intro- 
duced. Senate: Pending in Finance Commit- 
tee. A.B.A. supports principle of tax deduc- 
tions for personal legal fees. 

L.S.C. reauthorization 

• H.R. 3480, S. 1533. Reauthorize the Legal 
Services Corporation for an additional 
period of time. House: Passed H.R. 3480 
(two-year reauthorization, $241 million each 
year), with amendments, 6/18/81. Senate: 
Labor and Human Resources Committee ap- 
proved S. 1533 (three-year reauthorization, 
$100 million each year), 6/24/81. H.J. Res. 
409, making continuing fiscal year 1982 
appropriations for federal programs, includ- 
ing the Legal Services Corporation at $241 
million, signed by the president, 3/31/82 
(P.L. 97-161). A.B.A. supports. 



Prepaid legal services 

• H.R. 4277, S. 1039. Make permanent the 
tax provision excluding from income bene- 
fits received under group legal services 
plans. As enacted, the president's tax- 
cutting legislation (P.L. 97-34) extends fa- 
vorable tax treatment of prepaid legal serv- 
ice insurance plans for three years. A.B.A. 
supports. 

Regulatory reform 

• H.R. 1, H.R. 746, S. 1080, et al. Provide for 
reform of the federal regulatory process, re- 
quire regulatory analysis, and revise judicial 
review provisions of current law, among 
numerous provisions. House: H.R. 1 pend- 
ing in Judiciary and Rules committees; 
Judiciary Committee approved H.R. 746, 
amended, 12/8/81. Senate: Passed S. 1080, 
amended, 3/24/82. A.B.A. supports and op- 
poses various provisions. 

Standing to sue 

• H.R. 2408. Strengthens the rights of citi- 
zens to sue in federal courts for unlawful 
governmental action. House: Pending in 
Judiciary subcommittee. Senate: No bills in- 
troduced. A.B.A. has no position. 

State Justice Institute 

• H.R. 2407, S. 537. Provide federal funding 
and technical assistance for improvements 
in judicial administration of state courts. 
House: Pending in Judiciary subcommittee. 
Senate: Judiciary Committee approved S. 
537, with amendments, 7/31/81. A.B.A. sup- 
ports. 

Supreme Court mandatory jurisdiction 

• H.R. 2406, S. 1531. Provide greater discre- 
tion to the Supreme Court in selecting cases 
to review. House: Pending in Judiciary sub- 
committee. Senate: Judiciary subcommittee 
concluded hearings, 11/16/81. A.B.A. sup- 
ports. 

Tort Claims Act amendments 

• H.R. 24, 1696, S. 1775. Provide an exclu- 
sive remedy against the United States in ac- 
tions based on acts or omissions of U.S. em- 
ployees. House: Judiciary subcommittee 
began hearings, 10/13/81. Senate: Judiciary 
subcommittee concluded hearings, 3/31/82. 
A.B.A. supports exclusive remedy but does 
not support pending legislation. 

Voting Rights Act 

• H.R. 3112, S. 1992. Extend the Voting 
Rights Act of 1965, as amended. House: 
Passed H.R. 3112, with amendments, 10/5/ 
81. Senate: Judiciary subcommittee ap- 
proved S. 1992, amended, 3/24/82. A.B.A. 
supports extension with amendments. 
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The annual new-car introductions 
have ushered in cars so strongly resem- 
bling BMW's as to suggest new mean- 
ing for the term 'coincidence.' 

And a good many of these newcom- 
ers claim to perform 'like' a BMW. 

This sudden enthusiasm for BMW- 
like performance is rather amusing. 

Because while it's possible to 
develop enthusiasm virtually overnight, 
the development of engineering takes 
considerably longer— a fact that's amply 
demonstrated by the BMW 320i. 
TH E BMW 320i VS . 
UNREASONABLE FACSIMILE S. 

The 320i is engineered according to 
a belief that hasn't changed for decades: 

Namely, that performance is, and 
will always be, the ultimate measure of 
a car's worth— a belief that permits a 
car to grow by gradual refinement, 
instead of hasty responses to changing 
fashions. 

The current preference for leaner, 



more efficient engines, for example, has 
caused no radical reshuffling of priorities 
at BMW. The 320i is powered by a 1.8- 
liter engine equipped with K-Jetronic 
fuel injection— and has been for years. 

Nor has the 320i needed any instant 
re-engineering to deliver better mileage. 
It delivers an EPA-estimated [25l mpg, 
36 mpg highway, figures that would be 
respectable even in an economy car 

(Fuel efficiency figures are for com- 
panson purposes only. Your actual mile- 
age may vary, depending on speed, 
weather and tnp length. Your actual high- 
way mileage will most likely be lower) 

In fact, despite all the flurry of emu- 
lation, the 320i— with its fully indepen- 
dent suspension, precise steering, and 
decades of technological refinements 
bred on racecourses— remains unique. 

So much so as to awaken an almost 
unseemly ardor in automotive critics who 
are implacable for a living. 

One nominates the 320i as "the sort 
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of car enthusiasts turn into legend." He 
might have added that there are no rea- 
sonable facsimiles for legends. 

INVEST IN AN OR I GINAL 
INSTEAD OF A REPRODUCTION . 

Onginals generally bnng their owners 
higher prices than reproductions. Which 
could help account for the following: 

According to the January 1982 
NADA Used-Car Guide, while the value 
of other cars was dwindling consider- 
ably, the average 320i sold over the past 
3 years retained a phenomenal 96.9% 
of its original price. 

All things considered, the appear- 
ance of so many BMW surrogates is 
perfectly understandable. 

If you suspect you might not be 
content to spend the next sev- 
eral years with a surrogate, 
we suggest you contact your ( 
nearest BMW dealer for a 
test drive. 

THE ULTIMATE DRIVING MACHINE. 

BMW MUNICH GSHVAti* 




LawPoll 



Learning and licensing: law school and bar exams 



LawPoll asked its regular member re- 
spondents to rate the over-all prepara- 
tion they received as law students. On a 
separate issue regular and student 
members were asked whether they 
favored retention of the traditional state 
bar examination for admission to the 
profession and whether they favored 
the establishment of a national bar ex- 
amination for admission in any state, 
subject to that state's character and fit- 
ness qualifications. 

The latest LawPoll survey, conducted 
for the American Bari4ssocia(ion Jour- 
nal by the New York public opinion re- 
search firm of Kane, Parsons & Associ- 
ates, consisted of telephone calls in 
January to a random sample of 522 
A.B.A. members and 78 members of the 
A.B.A. Law Student Division. 

Law school preparation 

Only one in five respondents rated 
their law school education as excellent. 
Fifty-nine per cent contended that law 
school prepared them moderately well, 
16 per cent judged their preparation to 
be not particularly appropriate, and 4 
per cent deemed it poor. Older lawyers 
tended to look back more favorably on 

their law school experience than did 
the younger members of the profession. 
Table I shows the detail. 

Eight specific aspects of law school 
education were rated by the member re- 
spondents. Only three of these were 
judged favorably by majorities of those 
questioned: the ability to do legal rea- 
soning, research, and analysis; learning 
the substantive content of the law; and 
the ability to brief and argue cases at 
the appellate level. The ability to con- 
duct a law practice on a businesslike 
basis was rated lowest. See Table II for 
details. 

Bar examinations 

An overwhelming majority of regular 
member and student respondents (83 to 
15 per cent) favored retention of the 
traditional state bar examination for 
admission to the profession. Males fa- 
vored retention by an 84 to 14 per cent 
margin, while females were somewhat 
less positive — 77 to 20 per cent. 

By a lesser majority (59 per cent) 
LawPoll's sample favored a national bar 
exam as the basis for admission to the 



TABLE I 

Perceived adequacy of law school preparation 
(among regular members only) 









Age 




55 and 




Total 


21-34 


35-^ 


45-54 


older 




% 


% 


% 


% 


% 


Prepared extremely well 


20 


12 


21 


33 


• 33 


Prepared moderately well 


59 


62 


56 


62 


54 


Not particularly 












appropriately 


16 


20 


20 


5 


3 


Prepared poorly 


4 


4 


2 




8 


Not sure 


1 


1 


1 




2 



TABLE II 

Ratings of particular aspects of the law school experience 
(among regular members only) 

Only Not Mean 

Excellent Good fair Poor sure rating 

% % % % % % 



The ability to do legal 
reasoning, research, 
and analysis 

Learning the substantive 
content of the law 

The ability to brief and 
argue cases at the 
appellate level 

The ability to diagnose 
clients' problems and 
needs and to provide 
counsel 

The ability to interview 
and collect facts 
and data 

The ability to draft 
pleadings, letters, and 
other documents 

The ability to conduct 
litigation at the 
trial level 

The ability to conduct 
a law practice on a 
businesslike basis 



50 38 10 



45 41 



11 



79.4 



76.2 



28 36 24 9 3 61.6 



13 27 38 21 1 43.8 



11 26 34 28 1 40.1 



9 26 36 27 1 39.2 



6 19 33 39 



10 26 



58 



30.3 



19.3 



*• Less than Vi of 1 per cent 

NOTE: The mean importance rating is based on assigned values of 100, 67, 33, and 
0 for the respective categories from "excellent" to "poor." 
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bar in any state, subject to character and 
fitness qualifications of the state. 

The national bar examination re- 
ceived most widespread support in the 
Northeast and Midwest regions, among 
women and students, business spe- 
cialists, residents of the large urban 
areas, and lawyers who earn $25,000 or 
less. Opposition to a national admis- 
sion exam reached its highest levels in 
the West and among older lawyers. 

The details of the reactions to the na- 
tional bar examination proposal are 
given below in Table III. 



TABLE 111 






Reaction to national bar 


examination for admission 


Favor 


Oppose 




% 


% 


Total 


59 


40 


Region 






Northeast 


66 


32 


Southeast 


56 


44 


Midwest 


65 


33 


Southwest/Prairie 


53 


46 


VVcSl 




51 


Sex 






Male 


57 


42 


Female 


69 


29 


Age 






21-34 


63 


36 


35-44 


58 


40 


45-54 


59 


38 


DO dnu oiuer 


MO 


56 


Income 






$25,000 or less 


66 


33 


$25,001 -$35,000 


63 


36 


S35,001-$50,000 


62 


38 


350,001 and over 


55 


43 


Size of firm 






Less than three 


61 


38 


Three to ten 


50 


49 


More than ten 


63 


35 


Size of city 






Under 50,000 


53 


45 


50,000-249,999 


60 


39 


250,000-999,999 


56 


43 


1,000,000 or more 


64 


35 


Field of specialization 






Generalist 


56 


44 


Business 


66 


33 


Litigation 


52 


45 


Status 






Regular member 


58 


41 


Student member 


65 


33 



Exclusionary rule 

Asked an unrelated question, Law- 
Poll's sample favored retention of the 
exclusionary rule by a 68 to 28 per cent 
margin, compared with 70-22 in 1979. 
The Reagan administration has pro- 
posed relaxing the rule to permit use of 
evidence garnered by an officer acting 
in the reasonable good faith belief that 
his actions were lawful. Opposition to 
this proposal was 54 to 42 per cent. 

Details are shown below in Table IV. 




TABLE IV 








Attitude toward Reagan 






administration's position 






on exclusionary rule 










e 


o 
a 


10 

•D 




O 
> 


o 

n 

a 




C 
« 

a 




eg 
LL 


w 


Z -0 




% 


% 




% 


Total 


42 


54 




4 


Region 










Northeast 


42 


52 




6 


Southeast 


38 


56 




6 


Midwest 


39 


60 




1 


Southwest/Prairie 


49 


45 




6 


West 


42 


56 




2 


Sex 










Male 


45 


51 




4 


m 3 1 a 
r cl lldlc 




79 




2 


Age 










21-34 


38 


59 




3 


35-44 


40 


54 




6 


Mi/— OM 


"^R 
ou 


u 1 




4 


55 and cider 


62 


33 




5 


Income 










$25,000 or less 


28 


71 




1 


$25,001-$35,000 


36 


61 




3 


$35,001-350,000 


44 


53 




3 


$50,001 and over 


46 


50 




4 


Size of firm 










Less than three 


42 


55 




3 


Three to ten 


42 


55 




3 


More than ten 


45 


48 




3 


Size of city 










Under 50,000 


47 


51 




2 


50,000-249,999 


41 


55 




4 


250,000-999,999 


45 


52 




3 


1,000,000 or more 


36 


57 




7 


Field of specialization 










Generalist 


39 


58 




3 


Business 


49 


45 




6 


Litigation 


41 


52 




7 


Status 










Regular member 


43 


52 




4 


Student member 


31 


67 




3 



Advisory Board of the 



Section and Division 
Representatives 



SECnON OF ADMINISTRATIVE LAW 
Marion Ednvyn Harrison, Washington, D.C. 

Section of ANTrrRusr law 

John Izard, Atlanta 
section of corporation. banking, and 

Business Law 

Herbert S. Wander. Chicago 
SECTION OF CRIMINAL JUSTICE 

Gerald M. Caplan, Washington, D.C. 
SECTION OF ECONOMICS OF LAW PRACTICE 

Francis H. Musselman, Washington. D.C. 
SECTION OF Family law 

Paul J. Buser, Boise 
SECTION OF GENERAL PRACTICE 

Michael J. Jacobs, Honolulu 
section of indfvidual rights and 

Responsibiuties 

E. Cairington Boggan, New York City 
Section of International Law 

Bruce W. Jenett, Palo Alto 
JUDICIAL Administration Divisitoj 

Robert B. Yegge. Denvei 
John W. Oliver, Kansas City, Missouri 
Stanley N. Ohlbaum, W>»hington. D.C. 
Section of Labor and employment Law 
Evan |. Spelfogel. New York City 

Law Student Division 

Bemd G. Heinze, Philadelphia 
Barbara Brown. Lansing, Michigan 

Section of legal Education and admissions 
to the Bar 

Marian G. Gallagher, Seattle 
Section of utigation 

Nancy Y. Bekavac, Los Angeles 
Section of Natural Resources Law 

Ernest C. Baynard III. Washington. D.C. 
SECTION of Patent. Trademark, and 

Copyright Law 

Beverly A. Vandanburgh, Barrington, nilnois 
SECTION OF PUBUC CONTRACT LAW 

Matthew S. Simchak, Washington. D.C. 
SECTION OF PUBLIC UTIUTY LAW 

Robert H. Young, Philadelphia 
SECTION OF REAL PROPERTY, PROBATE. 

AND Trust law 

Allen E. Priestly. Troy, Michigan 
SECTION OF SCIENCE AND TECHNOLOGY 

Richard M. McGonigal, Miami 
SECTION OF TAXATK)N 

James B. Lewis, New York City 
SECTION OF TORT AND INSURANCE PRACTICE 

Glenn McCann, Kansas City, Missouri 
SECTION OF URBAN, STATE. AND LOCAL 

GOVERNMENT LAW 

James Gay, Seattle 
YOUNG Lawyers Division 

R. Howard Grubbs, Columbia, South Carolina 

Jerrald J. Roehl, Albuquerque 



At Large Representatives 

Walter P. Armstrong. Jr., Memphis 
Roberta K. Levy, Minneapolis 
Carlos F. Lucero, Alamosa, Colorado 
Christopher L. Otorowski, Seattle 
Kenneth Ross, Pittsburgh 
Hiroshi Sakai, Honolulu 
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Bulletin 
Board. 



Calendar of Meetings 

Annual Meetings 

1982 — San Francisco, August 5-12 

1983 — Atlanta. July 28-August 4 

1984— Chicago. August 2-9 

1985— Washington, D.C., )uly 1-8 

(London, July 15-20) 

1986 — New York City, August 7-14 

1987 — San Francisco. August 6-13 

1988— Toronto 

1989— Chicago* 



Midyear Meetings 

1983 — New Orleans. February 2-9 

1984 — Las Vegas. February 8-15 

1985 — Detroit. February 13-20 

1986 — Baltimore, February 5-12 

1987 — New Orleans 

1988— Philadelphia 

1989— New Orleans* 

1990— Chicago* 

* — Tentative 



National College of 
District Attorneys 

Following is the 1982 schedule of the Na- 
tional College of District Attorneys; 

May 16-21, Houston, "Prosecutor's Office 
Administrator Course." 

June 4-11, Houston, "Executive Prosecu- 
tor Course." 

June 27-luly 9, Houston, "Career Prose- 
cutor Course." 

September 12-16, Reno, "The Prosecutor 
and the Juvenile and Family Court." 

Further information may be obtained from 
the Registrar. National College of District At- 
torneys, College of Law, University of Hous- 
ton. Houston. Texas 77004 (telephone 713/ 
749-1571). 

Appellate Judges' Conference 

Following is the schedule of the 1982 Ap- 
pellate Judges' Conference judicial educa- 
tion seminar series: 

May 23-27. Washington. D.C. 

September 19-23. Colorado Springs. 
Colorado. 

October 17-21. Newport, Rhode Island. 

Further information may be obtained from 
Mary Ellen Donaghy, Assistant Program Di- 
rector. Appellate Judges' Seminars, 1155 
East 60th Street. Chicago, Illinois 60637 
(telephone 312/947-3844). 
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Election of Assembly Delegates 

Five Assembly delegates to the House of Delegates will be elected at the 1982 annual 
meeting for three-year terms beginning with the adjournment of the meeting and 
ending with the adjournment of the 1985 annual meeting. Candidates for election as 
Assembly delegates are to be nominated by written petition. For the 1982 election in 
San Francisco, the deadline for filing nominating petitions is May 26, '1982. 

If more than one resident of the same district submits nominating petitions, each 
will be notified within ten days of the fact that there is more than one nominee from 
the district. Under the Constitution, no more than one nominee from a particular 
district may be elected in the annual election. Districts are defined in Section 2.1 of 
the Constitution. 

Voting, by I.B.M. ballot, will be in the registration area of the headquarters hotel. 
The polls will be open during the same hours as the registration area, except on the 
last day the polls will close at 11:00 am The votes will be tallied, and the five 
nominees with the highest number of votes (taking into account that no more than one 
may be elected from the same district) will be declared elected as Assembly delegates. 
In the event of a tie vote, the secretary will determine the winner by lot. Rules that 
restrict campaigning for the position of Assembly delegate will be mailed to all 
nominees upon receipt of their petitions. 

Nominating petition forms may be obtained from the Office of the Secretary, Ameri- 
can Bar Center, 1155 East 60th Street, Chicago, Illinois 60637. The petition must be 
signed by 25 members of the American Bar Association. The signing by any member 
of one petition will not disqualify him as the signer of other petitions. Each petition 
must be filed with the secretary at the above address before the close of business at 
4:45 P.M.. Chicago time. May 26, 1982, together with the written consent of the 
nominee and a biographical sketch of the nominee in the form approved by the 
nominee and consisting of not more than 50 words. All biographical sketches will be 
printed and distributed to Association members as they register or collect their cre- 
dentials at the registration desk at the annual meeting. 

Any questions regarding the foregoing should be sent promptly to the Office of the 
Secretary at the Bar Center. F. Wm McCalpin. Secretary 



National Institutes 

Fou.OVViNC is the 1982 announced calendar 
of A.B.A. National Institutes: 

May 20-22. San Diego. "Civil Rights Lia- 
bility 11" (Section of Urban. State, and Local 
Government Law). 

June 11-13, Washington, D.C, "Third 
Annual National Institute on Patent Trial 
Advocacy" (Young Lawyers Division). 

June 18-19, Washington, D.C, "Arson 11" 
(Young Lawyers Division). 

July 15-17, Chicago, "Third National In- 
stitute on Appellate Advocacy" (Standing 
Committee on Continuing Education of the 
Bar). 

August 11-12, San Francisco. "E.E.O. 
Litigation: The Remedies Stage" (Section of 
Labor and Employment Law). 

September 23-24, Chicago, "Foreign In- 
vestment in the United States: Current and 
Legal Tax Aspects" (Sections of Taxation 
and International Law). 

Further information may be obtained from 
American Bar Association National Insti- 
tutes, American Bar Association, 10 West 
35th Street, Chicago. Illinois 60616 (tele- 
phone 312/567-4675). 



Forum Committees 

FOLLOWINQ is the 1982 schedule for the 
forums of the American Bar Association 
Forum Committees: 

June 17-18, Boston, "Current Challenges 
for the Construction Lawyer," Forum Com- 
mittee on the Construction Industry. 

September 23-24, Denver, "Hospital 
Reorganizations: Mergers, Acquisitions, 
Ancillary and Development Foundations," 
Forum Committee on Health Law and Sec- 
tion of Corporation, Banking, and Business 
Law. 

November 4-5, Williamsburg, "Fifth An- 
nual Forum," Forum Committee on Fran- 
chising. 

Further information may be obtained from 
Norman E. Nelson, American Bar Associa- 
tion, 1155 East 60th Street, Chicago, Illinois 
60637 (telephone 312/947-3853). 





What Dictaphone did for dictation, 
Dictaphone is doing for word processing. 



Nobody knows more about getting more 
work done in the office than Dictaphone. 

Now Dictaphone has brought all its 
years of experience to bccir on word pro- 
cessing. And the result is the Dictaphone 
Dual Display word processor. 

Unlike other word processors, the Dual 
Display system gives you two displays to 
work with. One, a full 66-line video screen, 
is more than twice the size of most and 
lets you review and edit a full page of text 
at a time. The other is a one-line keyboard 
display called Insight which shows 
prompts and text as entered. 

This makes word processing a snap to 
leam, and easier to master. The Dual Dis- 
play system also comes expertly installed 
by Dictaphone with free classroom or on- 
site training, plus follow-up service by 
trained technicians. Other word processors 



come in a box. With instructions. 

To get more work done in the office, the 
time to begin is now. The place to begin is 
Dictaphone. 

^Call your Dictaphone representative or compietcH 
the coupon today. Call toll-free: 

1-800-431-1052 

(Except Hawaii and Alaska) 
In New York call 1 -91 4-967-6067 



i 



Name 

Company. 
Address _ 

City 

Phono 



_Tille . 



_SlaIe_ 



_Best lime to call 



_AM/PM 



Mail to: Dictaphone Corporation 

1 20 Old Post Road, Rye, New Yoric 1 0580 

^ DiClaplTone and Dual Display are tfacte'nafKs ot D'Cldpf~.ur-o Cory R\v N Y J 

' 1982, Dictaphone Corp 



m Dictaphone 

A Pitney Bowes Company 
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A.L.I.-A.B.A. Curriculum 



Judicial Training and Education 



Following ia the 1982 announced cur- 
riculum of the Joint Committee on Continu- 
ing Professional Education of the Amerioin 

Law Institute and the American Bar Associa- 
tion: 

May 20-21, Kansas City, "Secured Trans- 
actions." 

May 27-28, New York City, "Incorporat- 
ing the Law or C.P.A. Firm." 

June 3-4, Denver, "Secured Transac- 
tions." 

June 3-4, Cambridge, "New Dimensions 
in Securities Litigation: Planning and Strat- 
egies." 

June 3-5, Boston, "Land Planning and 
Regulation of Development." 

June 10-12, San Francisco, "Tax and Bus- 
iness Planning for the Growth Oriented Bus- 
iness." 

June 10-12, New York aty. "Ovil Prac- 
tice and Litigation in Federal and State 

Courts." 

June 11-12, Washington, D.C., "Legal Is- 
sues in the Coal Industry." 

June 13-18, Boston, "Advanced Business 
Tax Planning " and "Labor and Employ- 
ment Law." 

June 13-18, Villanova, Pennsylvania. 
"The Bankruptcy Code Re-examined." 

Further information may be obtained from 
Donald M. Maclay, Director, Courses of 
Study, A.L.I.-A.B.A. Joint Committee, 4025 
Chestnut Street, Philadelphia, Pennsylvania 
19104 (telephone 21S/243-ie30). 



International Bar 
Association 

Following is the 1082 announced program 
of the International Bar Association: 

June 2-3, London. "Protection of Sellers 
in Transnational Sales: Beyond Letters of 
Credit" (Section on Business Law Commit- 
tee on Creditors' Rights, Insolvency, Li- 
quidation, and Reorganizations). 

June 20-22, Washington. D.C.. "Com- 
parative Immigration Law" (Section on 
General Practice Committee on Immigration 
and Nationality Law). 

October 17-23, New Delhi, lOth Biennial 
Conference, "The Eighties: The Challenge to 
the Legal Profession and the Judiciary." and 
"Legal Problems of Investment by Interna- 
tional Companies in Developing Countries." 

September 2-8, 1984, Vienna, 20th Bien- 
nial Conference. 

August 17-23. 1986. New York, 21st Bi- 
ennial Conference. 

Information about the International Bar 
Association, its activities, programs, confer- 
ences, and seminars now is available from 
the Meetings Department of the American 
Bar Association, 1155 East 60th Street. 
Chicago, Illinois 60637 (telephone 312/947- 
4090). I.B..'\. membership applications and 

registration forms for I.B.A. conferences also 
are available through the A.B.A. Meetings 
Department. 



Following is the 1982 announced judicial 
advcation calendar of the National Judicial 
College: 

June 27-July 9, "Nonlawyer Judge." 
June 27-July 9, "Special Court Jurisdic- 
tion." 

June 27-July 2, "Evidence in Special 
Courts." 

June 27-July 2, "Sentencing Misdemean- 
ants." 

July 4-9, "Alcohol and Drugs " and "Civil 
Actions in Special Courts." 

July 11-August 5, "General Jurisdiction." 

July 11-23, "The Judge and the IVial." 

July 11-16, "Court Management — Man- 
aging Delay " and "Family Court Proceed- 
ings." 

July 18-23, "Administrative Law: Fair 
Hearing," and "Judicial Writing in Trial 
Courts." 

July 25-AugU8t 5, "New Trends." 
July 25-30. "Evidence." 
August 1-5, "Criminal Law." 
October 3-8, "Civil Litigation" and "Ad- 
ministrative Law: Fair Hearing." 



October 3-22, "General Jurisdiction." 
October 10-15, "Administrative Law: 
Evaluating Medical Impairments" and 

"Criminal Evidence." 

October 17-22, "Civil Rights ' and "Ad- 
ministrative Law: High Volume Proceed- 
ings.' 

October 24-29, "Perceiving Stereotypes in 
Court." 

The National College of the State Judiciary 
admits participants of any race, color, na- 
tional or ethnic origin, sex, age, or handicap 
to all sessions and programs. Associated 
one-week sessions are scheduled consecu- 
tively to allow judges to attend more than 
one session, thereby reducing transportation 
costs, tuition, and conference fees. 

All courses are held in the Judicial College 
Building on the campus of the University of 
Nevada. Reno. Further information may be 
obtained from Judge Ernst John Watts, Dean, 
National Judicial College, Judicial College 
Building, University of Nevada, Reno, 
Nevada 89SS7 (telephone 702/784-6747). 



National College for Criminal Defense 



Following is the 1982 announced calendar 
of the National College for Criminal Defense: 

June 13-25 and July 18-30, Houston, 
"Trial Practice Institute." 

September 10-12, Montreal, "Forensic 
Science." 

October 1-3, Jackson, Wyoming, 
"Psychodrama." 



November 5-7, Washington, D.C., "Ad- 
vanced Evidmce." 

December 3-5, Lake Tahoe, "Final Argu- 
ment." 

Further information may be obtained from 
National College for Criminal Defense, Col- 
lege of Law. University of Houston, P.O. 
Drawer 14007, Houston, Texas 77021 (tele- 
phone 713/749-2283). 



Assembly Resolutions 

Resolutions to be submitted to the Assembly at the 1982 annual meeting in San 
Francisco must be received by the Office of the Secretary at the American Bar Center 
no later than Friday, July 30, 1982. Any American Bar Association member may 
submit a resolution. Resolutions must be limited to 300 words and submitted in 
duplicate. If a resolution supports or opposes existing or proposed legislation, it must 
be accompanied by Ave copies of the measure concerned or a summary of its pro- 
visions. 

Resolutions will be referred to the Assembly Resolutions Committee, which will 
meet in open session the weekend prior to the opening Assembly. Members are 
invited to attend and are welcome to speak on any of the resolutions. Recom- 
mendations of the committee will be taken up at the opening AssemMy. Monday, 
August 9. F. VUhL MCCALFIN 

Secretary 



American Bar Retirement Association Statistical Beta 




February 19. 1982 


March 12, 1982 


Equity account 






Unit value 


$ 31.51 


$ 30.30 


. Total equity assets 


170,573,204.01 


164,607,947.95 


Fixed income account asaeti 


1 369.957.688.91 


373,147,158.35 


Total fund assets 


$540,530,892.92 


$537,755,106.30 


For further information on the A.B.R.A. plans call toll-free: 800/223-5790. In 


New YcmIc, Hawaii, and AU 


■ka call collecb 212/554-1091. 





548 American Bar Association Journal 



Copyrighted material 



A sound comparison 

between the IBM 75 and the 
all-electronic Royal 5030. 



clickety- 
clickety- 
clickety- 
clickety- 
clickety- 
clickety- 
clickety- 
clickety- 
clickety- 
clickety- 
clickety- 



clack 
clack 
clack 
clack 
clack 
clack 
clack 
clack 
clack 
clack 
clack 



hmmmmmm 




Research has proven that a quieter 
environment increases office pro- 
ductivity. Royal's latest state-of- 
the-art technology and printwheel 
mechanism provide a more effi- 
cient and quieter electronic type- 
writer than the IBM 75. 

And the 5030's electronic 
memory and computer compati- 
bility make it the smartest, 
most productive and one of the 
most versatile electronic type- 



writers you can own. But seeing, 
and in this case hearing, is 
believing. 

For a free, up-close and per- 
sonal look at the Royal all-elec- 
tronic memory typewriter right in 
your office, send in the coupon, 
or look up your Royal dealer or 
Royal branch office in the Yellow 
Pages. You can lease the Royal 
5030 for less than $1.50 per day 
from participating dealers. 



r 



Royal Division. 
ARBM, Inc. 

1600 Route 22, 
Union, N.J. 07083 




I'd lilcc to learn more about (he Royal 5030. 
[J Set up a free ofiice "3 Send liieraiure. 

demons! ration. □ Please describe lease 

plan program. 

Mame 



Company_ 
Address 



Zip_ 



J 
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By Roger C. Cramton 

President Reagan's effort to abolish or 
cripple the national legal services pro- 
gram raises issues of special concern to 
lawyers. The profession imposes on it- 
self the obligation, through one mech- 
anism or another, to meet the needs of 
the poor for civil legal assistance. Since 
lawyers are interested in the question 
in many senses — economically, mor- 
ally, and psychologically — there is a 
special duty to understand the underly- 
ing contentions. 

Critics perceive the program as an ef- 
fort of left-wing lawyers, recently grad- 
uated from law school, engaged as 
self-appointed representatives of the 
poor in test litigation designed to erode 
the free enterprise system. The pro- 
gram's defenders frequently respond 
with opposing stereotypes, asserting 
that the Reagan administration's pro- 
posal amounts to a denial of the na- 
tion's commitment to equal justice 
under law — "putting a price tag on jus- 
tice, just like a Cadillac or a yacht," in 
the words of F. William McCalpin, an 
American Bar Association officer and 
former chairman of the board of the 
Legal Services Corporation. A dis- 
passionate assessment of the underly- 
ing issues is much needed. 

Criticisms of the current legal serv- 
ices program fall into three categories: 
(1) the program is a political instrument 
of activist lawyers; (2) it is not a poor 
people's program but a lawyers' pro- 
gram; and (3) it is inefficient both in 
assisting poor people and in the costs it 
places on others. 

The most common criticism is that it 
tempts judges to venture into areas that 
critics believe they should not enter. 
Howard Phillips, who led the Nixon 
administration's unsuccessful attempt 
to dismantle the legal services program 
of the Office of Economic Opportunity 
in 1973. says: 

"(I]t is a violation of the constitu- 
tional rights of every American to be 
required to subsidize activities which 
are essentially political in nature but 
are not accountable to the market place 
or the ballot box. . . . Legal Services at- 
torneys have been involved in virtually 
every liberal cause. . . . And through the 
Legal Services Corporation, Congress 
has subsidized the liberal faith." 

Taxpayers' funds, of course, should 
not be devoted to essentially political 
activities, but there is no evidence to 
prove that this is in fact what is going 
on. In one recent statement Phillips 
cited representation of Iranian student 
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Legal Services 
for the 

Poop? 



Cr-i 





protestors, suits promoting affirmative 
action in employment and education, 
and claims of American Indians for tri- 
bal lands as typical activities of the 
program. Although I agree that repre- 
sentation of college students or illegal 
aliens has a low priority in the alloca- 
tion of scarce federal funds, deportation 
proceedings, nondiscrimination stat- 
utes, and Indian land claims are appro- 
priate areas in which the rights of poor 
people should be enforced. The well- 
to-do use members of the private bar to 



enforce their rights in these areas. Why 
is it "political activism" when poor 
people do so? 

Nearly all assertions of legal rights on 
behalf of a particular class of persons 
are "political" in the sense that they in- 
volve the social distribution of benefits 
and status. Rights that are recent cre- 
ations of legislatures or administrators 
are especially likely to be viewed as 
controversial and hence "political": an 
outstanding current example is rights 
relating to affirmative action in em- 



ployment. In the 1930s statutes relating 
to union organization were much more 
bitterly contested, and therefore con- 
troversial, than they are today. The pas- 
sage of time may similarly mute some 
areas of current controversy. But access 
to the courts is a neutral principle ap- 
plicable to all rights. The "political" 
label attaches because, despite the 
legislative or judicial creation of the 
rights sought to be enforced, some 
people continue to view them as con- 
troversial. 

The "political activism" critique, in- 
sofar as it does not overlap with more 
general concern about judicial ac- 
tivism, involves two subthemes: the 
propriety of government's funding law- 
suits against itself, and the relative em- 
phasis in the legal services program on 
impact litigation as against individual 
client service. 

In an era of widespread concern 
about the bureaucratic interference of 
government with private activity, it is 
surprising to hear voices from the right 
arguing that poor people should not be 
able to obtain representation to chal- 
lenge the validity of governmental ac- 
tion that affects them. One would sup- 
pose that policing the bureaucracy on 
behalf of private individuals would ap- 
peal to conservatives. 

Legal services lawyers sue gov- 
ernmental bodies to vindicate the legal 
rights of the poor. While it rankles 
some politicians to use government 
funds this way, there is every reason to 
make a large and fallible government 
accountable in its own courts. The 
legitimacy of the claims asserted, of 
course, is determined by the independ- 
ent judiciary, not by the indigent 
clients or their lawyers. These suits 
may increase government expense be- 
cause they cost money to defend and 
because they sometimes require in- 
creased disbursements for such items 
as wrongly withheld welfare benefits. 
Yet representation of the poor often re- 
duces the workload of government 
agencies by putting the claims of poor 
people into a comprehensible form so 
that they may be handled easily and 
cheaply. Even if the increased costs ex- 
ceed the savings, the government's 
compliance with the rule of law en- 
hances its legitimacy, which is itself of 
substantial value. 

The second subtheme of the "politi- 
cal activism" critique concerns the rela- 
tive emphasis of the legal services pro- 
gram on litigation designed to reform 
the law or improve the condition of the 
poor. Critics talk as if the only cases a 
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local program should handle are 

routine matters that affect only the in- 
dividual client — a goal that is neither 
practicable nor desirable. A judicial 
precedent necessarily affects all ]5er- 
sons similarly situated; and, now that 
mutuality of estoppel is no longer gen- 
erally required, res |udicata may bind 
the same defendant when sued by other 
plaintiffs. 

The significance of a lawsuit cannot 
be determined at its outset. The impor- 
tance of a decision results from the ju- 
dicial rulings made at the conclusion of 
a case. Many lawyers have been disap- 
pointed when their "landmark" cases 
were decided ultimately on trivial 
points, and major rulings have often 
emerged from routine cases. Significant 
cases may be decided for or against the 
indigent client by the independent 
judiciary. The assertion that the pro- 
gram tempts judges to do things they 
should not do — the general concern 
with judiciiil activism — raises ques- 
tions about the judicial branch, not the 
litigants before it. 

It is true that the legal services 
movement has a shared ideology that 
highly values "law reform litigation." 
Abandonment of any opportunity to 
engage in significant litigation or legis- 
lative activity would make the program 
uninteresting to many of the better 
lawyers who now find it a fulfilling 
career. Inability to raise and win signif- 
icant victories for poor people also 
would make a mockery of our claim of 
equal justice under law. The lawyer for 
the poor client would be restricted to 
repetitive and insignificant problems 
and presumably would have to aban- 
don his client's interests, in violation of 
professional ethics (D.R. 7-101 (A)), 
when an issue of importance to others 
emerged. 

Aside from these practical and philo- 
sophical difficulties with the concern 
about law reform, there is an efficiency 
concern. Repetitive litigation of the 
same problem in one-by-one litigation 
is wasteful of private and public re- 
sources. The disposition of significant 
issues in a manner that affects a large 
number of people provides a much 
more efficient use of taxpayers' funds 
for legal services. 

The concern about impact litigation 
also rests on an inaccurate perception 
of the underlying facts. The publicity 
given to a small number of highly visi- 
ble controversies and the ambitious 
rhetoric of an occasional legal services 
lawyer, who may talk enthusiastically 
and unrealistically about changing the 



world through test cases, distort the 
reality of day-by-day work in a legal 
services office. The vast bulk of the 
cases and the attorney effort is directed 

to individual client service. In recent 
years only two tenths of 1 per cent of all 
completed cases nationvnde have been 
categorized by the independent pro- 
grams that handled them as "signifi- 
cant" — that is, having importance be- 
yond the individual client. Since more 
than a million cases are handled each 
year, only about 2,000 cases nationwide 
are thus viewed as significant by the 
lawyers who handled them. And be- 
cause law reform litigation has a high 
status among legal service attorneys, 
they tend to exaggerate rather than den- 
igrate the significance of a program's 
cases. 



Access to the courts 
is not just another 
social or welfare benefit 



The real problem may be the reverse 

of the one imagined. Evaluations of in- 
dividual programs and of the national 
effort almost invariably conclude that 
most programs are devoting a dispro- 
portionate amount of their time to 
routine matters and that federal dollars 
would be more effective if a larger por- 
tion were devoted to significant mat- 
ters. Data concerning the frequency of 
class actions point in the same direc- 
tion. A Legal Services Corporation sur- 
vey of a random sample of staff attor- 
neys in 1978 revealed that only 29 per 
cent of them had participated in at least 
one class action during the preceding 
period of more than three years. What- 
ever the rhetoric may be at the national 
level, the individual programs find it 
impossible to resist the enormous pres- 
sure of the hurt, troubled people who 
fill their waiting rooms and request, 
with the most obvious need, routine 
legal services. 

In short, the charges of political ac- 
tivism are illogical and lack factual 
support. Legal services lawyers are not 
ideological ambulance chasers but rea- 
sonably ambitious and idealistic attor- 
neys who are trying to do good legal 
work under trying circumstances. 

A more fundamental but less com- 
mon critique of the legal services pro- 
gram is that, despite its noble pretense, 
it benefits lawyers instead of poor 
people. Stephen Chapman, for exam- 
ple, argued in a 1977 New Republic ar- 
ticle that the principal benefits of the 
program run to its lawyer supporters 



and proponents, not to the poor people 
who are its ostensible beneficiaries. 
The program, according to Chapman, is 
a full employment bill for lawyers that 

bar associations support because it pro- 
vides employment for the current over- 
flow of young lawyers from the law 
schools, who would otherwise compete 
with the existing private bar. Since 
legal services programs are prohibited 
from taking fee-generating cases, his 
argument goes, they do not compete 
with private lawyers. Even more impor- 
tant, every case handled by a legal serv- 
ices lawyer creates new business for 
other lawyers, since the opposing party 
needs the services of a lawyer. Thus the 
program has a tremendous multiplier 
effect on the demand for lawyers. 

Chapman also characterizes the pro- 
gram as paternalistic and questions the 
value of providing legal services, rather 
than money, to the poor. He argues that 
lawyers exaggerate the importance of 
legal counsel, regarding it, "like food, 
shelter, and medical care, as a basic 
right." Lawyers, like every other group, 
tend to "magnify the importance of 
what they do," especially when public 
provision of legal services serves their 
self-interest and relieves them of the 
duty to provide pro bono publico serv- 
ices. 

"The legal services program," 
Chapman writes, "may be the most ex- 
treme example of the paternalism of the 
American welfare state: denying the 
poor what they explicitly lack — money 
— in favor of the goods and services the 
government thinks they should have, in 
the amount and proportion it deems 
appropriate." If a iiegati\'e income tax 
or other program redistributed income 
to the poor, some of them might pur- 
chase legal services with the money, 
but Chapman surmises that most poor 
people would not value legal services 
as highly as food, shelter, clothing, 
education, or even entertainment. The 
subsidized availability of lawyers to the 
poor, he continues, contributes to "the 
increasingly litigious character of 
American society and government" by 
turning "another ordinary piece of so- 
cial friction into a legal dispute ... in- 
evitably [reducing] the areas of social 
life where people are free to interact 
without the formalities of legal proce- 
dures, and without the assistance of 
lawyers. . . ," 

Since every group tends to identify 
its interest with that of society, lawyers 
need to struggle with these arguments. 
Lawyers as a class do benefit in many 
ways, psychic as well as economic. 
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from the legal services program. And 
the societal trends toward litigious 
formalism and social fragmentation are 
painfully evident. On the other hand, 
the opportunity to enforce legal rights 
and responsibilities involves more than 
efficiency. Poor people who are defend- 
ants in civil proceedings do not have a 
choice — they are faced with the coer- 
cive power of the state. Similarly, one 
who needs to invoke the aid of the 
courts to enforce a right has no other 
alternative, if the opposing party re- 
fuses to settle. Access to the courts is 
not just another social or welfare bene- 
fit, but an issue that goes to the moral 
tone of a society and the legitimacy of 
its institutions. Belief in the priority of 
the rule of law is a view not confined to 
lawyers. 

The economic arguments in favor of 
distribution of money rather than legal 
services assume that substantial 
amounts of money would be available 
for distribution and that market imper- 
fections do not prevent rational choices 
by poor people. Both assumptions are 
dubious. The current appropriation for 
the national legal services program 
amounts to only about $10 per eligible 
poor person, a sum that will not pur- 
chase much in the way of legal services 
or anything else. And poor people, be- 
cause they often are less well educated 
and informed, may lack reliable infor- 
mation concerning their need for legal 
services and how to get them. 

Finally, there is a "free-rider" prob- 
lem that discourages vindication of 
small claims when each claimant's 
stake is a small one. No one has an in- 
centive to expend the amount neces- 
sary to litigate a $100 claim, but the 
pooling effect of legal services confers a 
benefit on all members of the group by 
supporting litigation based on the 
aggregated value of the claims. Society 
is benefited also because, through the 
effective operation of the adversary sys- 
tem, legal rules are clarified so that liti- 
gation of many future claims becomes 
unnecessary. 

Arguments that the legal services 
program is paternalistic and lawyer 
oriented are closely related to the at- 
tacks based on economic efficiency. 
Richard Posner argues in his book Eco- 
nomic Analysis of the Law (1977) that 
providing free legal services to the poor 
"prevents many poor people from 
achieving their most efficient pattern of 
consumption." A poor person, he con- 
tinues, would prefer $100 in cash rather 
than $100 in legal services. Given only 
the latter option, a poor person will ac- 



cept free legal services unless their 
value to him is outweighed by the lost 
time and other inconvenience of deal- 
ing with a lawyer. As a result, the de- 
mand for free legal services will invari- 
ably exceed the available supply, creat- 
ing a serious rationing problem. Since 
the value to some recipients will be less 
than its cost to the taxpayers, Posner 
contends, the distribution of free serv- 
ices is wasteful. 





Posner also argues that free legal 
services misallocate resources in other 
respects. The adverse party must in- 
crease his legal expenditures or aban- 
don his stake in the dispute. These 
costs, if a market for services and prod- 
ucts is involved, inevitably will be 
passed on as costs of production. The 
provision of free legal services also 
creates opportunities for abuse when 
particular opponents are singled out for 
extensive and repetitive litigation. The 
typical litigant's hunger for justice is 
moderated by the relationship between 
what is at stake and the costs of getting 
it. The appetite for litigation will dis- 
appear as legal expenses approach the 
value of the expected outcome. Because 
a subsidized litigant does not operate 
under the same constraint, he might 
be willing to devote an indefinite 
amount of legal resources to a case to 
extort unjust settlements. 

A similar problem arises, Posner con- 
tinues, when the stakes of the parties in 
a legal controversy are widely dispa- 
rate. If an injured plaintiff has only 
$1,000 at stake, while the defendant is 
worried about the res judicata effect of 
an adverse decision on related claims of 
a much larger amount, the latter's 
willingness to litigate may force a set- 
tlement for an amount well below the 
value of the claim. Institutional liti- 



gants, such as insurance companies or 
government agencies, thus may be able 
to bring great pressure on individual 
litigants because they have more at 
stake. 

This ability to whipsaw opponents is 
present in some situations involving 
publicly funded legal services. As a fac- 
tual matter, abuses do not appear to 
occur with great frequency, partly be- 
cause legal services programs have 
such limited resources spread over so 
many potential cases. An amendment 
to the Legal Services Corporation Act 
now protects those inconvenienced by 
frivolous suits. As amended, the statute 
provides that a defendant who prevails 
in an action brought by a legal services 
program is entitled to an award of rea- 
sonable costs and legal fees incurred in 
defense of the action if the court finds 
that the action was commenced or pur- 
sued for the sole purpose of harassment 
of the defendant or that the plaintiff 
maliciously abused legal process. 

Arguments concerning the efficiency 
of the program fail to reflect the bene- 
fits provided to poor people when 
small claims, uneconomical to litigate 
individually by any claimant, are pur- 
sued systematically on behalf of several 
persons as a class. One of the great ad- 
vantages of the program is that substan- 
tial benefits accrue even to those who 
are not represented. To the extent that 
legal rules and procedures are modified 
in favor of welfare recipients, consum- 
ers, tenants, and other classes, everyone 
in the class, even those not eligible for 
free legal services, is benefited. 

Although the philosophical and eco- 
nomic objections of critics such as 
Chapman and Posner raise serious 
questions, the political opposition to 
the legal services program is based on 
its very success and the erroneous per- 
spective that exaggerates its law reform 
aspect. Although some errors of judg- 
ment in initiating cases are inevitable 
in a highly decentralized program, the 
virtues of local control (with members 
of the local bar a majority on its govern- 
ing board) are great. Legal services 
lawyers do not waste their own time, or 
that of the courts, on frivolous cases. 
The judges who pass on these cases de- 
cide approximately 85 per cent of them 
in favor of the program's clients, a re- 
markably high success rate. The rub 
about the legal services program may 
be that it is successful, and its very suc- 
cess creates opposition among interests 
adversely affected. "Political activism" 
and similar slogans may be code words 
for another complaint: "Their just 
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claims have been upheld against us, 
and we resent it." 

The legal services program is com- 
monly viewed by its proponents as well 

as its critics as a mechanism for redis- 
tribution of social wealtli to the poor. 
Grounding the program on such a 
grandiose objective is a big mistake. 
First, fundamental changes in eco- 
nomic «rell-being are the responsibility 
of the elected representatives of the 
people, not the independent judiciary. 
Second, even if this objective were con- 
sistent with democratic political 
theory, economic theory casts doubt on 
the notion that changing a legal rule 
will have the effect of redistributing in- 
come within the larger community. The 
redistribution objective is premised on 
a massive overestimation of litigation's 
capacity to produce dramatic changes 
in general economic status. Finally, 
this objective is not an apt description 
of the actual behavior of local pro- 
grams, in which broad law reform ef- 
forts have only a limited role. 

Global changes such as the large- 
scale redistribution of income within 
the community can rarely be accom- 
plished by lawsuits. The power of the 
fisc — an area from which courts are al- 
most totally excluded — is usually re- 
quired for changes of this magnitude. 
Moreover, unforeseen consequences as 
well as political retaliation often are 
associated with efforts to do the impos- 
sible through court order. For example, 
studies indicate that the long effort in 
several states to require landlords to 
comply with building codes has tended 
to reduce the supply of low-income 
housing and to increase its price, leav- 
ing a doubt about whether poor people 
were the victors or the victims. 

Although social justice in the sense 
of major redistribution of wealth is not 
an achievable and appropriate goal of 
the national legal services program, 
publicly funded legal assistance for the 
poor is an essential buttress of our en- 
during values because it (IJ provides 
access to justice, (2) ameliorates the 
bias of law against the unrepresented, 
and [3] helps individual poor people to 
help themselves. 

The program provides living proof 
that our ideal of the blindfolded lady 
with the scales — who treats both rich 
and poor alike — is not a figment of the 
imagination. The courts are not merely 
another social institution; they provide 
the essential confirmation that our legal 
rights are real, meaningful, and endur- 
ing. Political liberty requires access to 
the courts as much as it requires access 



to the voting booths. The provision of 

that access supplies a further reason 
why citizens may be expected to resort 
to political or legal processes for or- 
derly change rather than to the violent 
and disruptive path of self-help. James 
Kilpatrick put it well in 1980: 

"If there is one concept that our na- 
tion cherishes more than any other, it is 
the commitment that is carved in stone 
at the Supreme Court. The legend 
reads, 'Equal Justice Under Law' . . . [I]n 
the nature of things, poor families can 
accept the realities of being poor; they 
are not going to have the food, clothing, 
housing, higher education and material 
amenities of the rich. What they cannot 
accept is the sense of being unfairly 
ground down by the millwheels of the 
law. 



Legal services 
for the poor 

benefit everyone 



"We never will achieve the ideal of 

trvdy equal justice. Outside the antisep- 
tic realms of mathematics, literal equal- 
ity does not exist and ought not to exist. 
But at law. we must keep trying." 

The legal services program inipro\ es 
legal rules and procedures so that poor 
people get a fairer break. Our institu- 
tions tend to respond to the interests 
that are present and represented. Just as 
regulatory agencies are frequently cap- 
tured by industry representatives if 
they are closeted with them for a period 
of years, so legislatures, courts, and 
administrative bodies respond to the 
viewpoints that are presented and the 
arguments that are made. But they are 
generally responsive only to those who 
make their views known. 

If, for example, all cases involving 
borrowers and finance companies were 
collection suits brought by well- 
represented creditors against unrepre- 
sented debtors, the law in the area in- 
evitably would be skewed toward the 
creditor interests. Representation of 
even a small portion of debtors will 
have a remarlcabiy salutary effect. The 
most egregiously unfair rules will be 
eliminated quickly, and intelligent law 
reform will take place on more closely 
balanced issues. The development of 
sound common law precedent depends 
on the adversary presentation of facts 
and arguments. 

Legal services for the poor offer an 
effective and efficient remedy. It is an 
efficient remedy because it is not essen- 
tial that representation be provided to 



every tenant, consumer, borrower, or 

the like in order for beneficent effects to 
be felt. Provision of legal services for 
some of the poor changes rules and 

procedures that benefit everyone in the 
affected class, even those who are not 
poor. 

There is a tension, of course, between 
the idea that the legal services program 
is primarily delivery of routine "nuts- 
and-bolts" legal services to the poor 
and the economic arguments that the 
cases brought have a significance that 
goes far beyond the needs of the par- 
ticular litigants. But controls in local 
programs, reinforced by national 
policies, can retain a client-oriented 
focus that prevents staff attorneys from 
engaging in random forays against 
windmills of their devising. There are 
both political reasons (increased re- 
spect for the law) and economic reasons 
(improved efficiency in the dispute- 
resolution process! that justify pro- 
vision of services whose cost may often 
exceed what a middle-class litigant 
would pay for the services. 

Finally, in a society that values the 
dignity of the individual, the role of 
legal services in helping the poor to 
helj) themselves must remain the basic 
justification. A divorce may allow the 
reshaping of harmonious family rela- 
tions; a bankruptcy may be the prelude 
to a new economic beginning; or en- 
forcement of housing or welfare rights 
may provide the stability necessary be- 
.fore other changes can occur. The legal 
services program helps bring justice to 
individuals who are hurt, troubled, un- 
fortunate, and dispossessed. 

Can we save the world by providing 
free legal services to the poor? Surely 
not, because history tells us that the use 
of litigation, backed by the coercive 
power of the state, will not produce 
heaven on earth. And there will be 
abuses here as in the exercise of all 
power over others. But we can bring a 
little light into the lives of others — and 
some self-respect into our own — if we 
devote at least a portion of our tax dol- 
lars and professional time to what is ul- 
timately important: improving the lot 

-Jam/ 

(Roger C. Cramton is professor of law 
at and formerly dean of the Cornell Law 

School. From 1975 to 1078 he served us 
chairman of the Board of Directors of 
the Legal Services Corporation. He 
adaptpd (his nrtirlp from his 1982 Ori- 
son Worde/i Lecture given in iMay at the 
Association of the Bar of the City of 
New York.) 
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Legal services for the poor: 
three current controversies 



I 

The state and local governments 
should run their own legal services 
programs. 

Pro 

Civil legal assistance for the poor 
may be viewed either as part of the ad- 
ministration of justice or as a social 
service function. In either case, it 
should be carried out by state and local 
governments, which have the responsi- 
bility for these matters in our federal 
system. Provision of defense attorneys 
for the poor in criminal cases is a re- 
sponsibility of the state; and each state 
makes a decision as to the manner in 
which it is done. Some localities opt for 
a public defender (staff attorney) sys- 
tem and others use appointed counsel 
from the private bar. Compensation and 
other arrangements vary from state to 
state. A proper respect for federalism 
requires that legal aid be administered 
on the same basis. 

Con 

If we were writing on a clear slate 
and civil legal assistance for the poor 
was a constitutional requirement, there 
would be much to be said for leaving 
implementation to the states. But we do 
not write on a clear slate, and civil legal 
assistance for the poor is not recog- 
nized as a federal constitutional right. 
Prior to 1965 when the national legal 
services program started under O.E.O. 
auspices, legal aid to the poor was pro- 
vided to only a few through volunteer 
programs in some major cities. As in 
the field of welfare generally, the fed- 
eral government took the lead in devel- 
oping the program and establishing a 
minimum national standard of access. 
Perhaps the states should have done the 
job, but they did not. 

Proposals to shift the responsibility 
to the states at this time often conceal a i 
desire to eliminate civil legal assistance 
entirely, since the states are strapped 
for funds and are not in a position to 
embark on new social service pro- 
grams. The analogy to the criminal de- 
fense field is not persuasive because in 
that situation the states are responding 
to a federal constitutional requirement 
that indigent defendants be provided 
adequate counsel. State support did not 
come about by choice but as a result of 
federal requirement. 



Several other problems lurk behind 
the Reagan administration's suggestion 
that legal services be included in the 
social service functions eligible for 
funding from block grants to be trans- 
ferred from the federal government to 
the states. First, no funds allocated to 
legal services are included in the block 
grant amount. Second, even as to pro- 
grams that are included, the total 
amount in the block grant is reduced by 
25 per cent. Third, costs of administra- 
tion are likely to be higher for 50 state 
programs than for the current federal 
program, and poor people will suffer 
because of the uneven response that 
would likely result. Finally, since 
claims against state and local agencies 
are an important aspect of representing 
poor people, there is great danger of 
political interference with the program 
if it is administered by the same state 
officials who are frequent defendants. 
The fox should not be put in charge of 
the chicken coop. 

II 

The private bar, as part of its profes 
sional responsibility, should represent 
the needy in civil matters. 



Pro 

There are more than 500,000 lawyers 
in the United States. Each of them has a 
responsibility, as a lawyer, to assist the 
needy in obtaining legal help. If each 
lawyer handled two poor persons per 
year without charge, the same number 
of poor would be assisted as under the 
current federal program costing about 
$240 million. 

Con 

Lawyers do have an obligation to 
provide those who cannot afford legal 
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services with the help they need. But it 
is fatuous to think that the bar, without 
the aid of an effective legal services or- 
ganization, can do the job by itself. 

First, the need is so great that both 
public and private programs are 
needed. The current national program 
serves more than a million poor people 
a year, but it turns away two or three 
times as many as it serves. And still 
more would want service if they 
thought it was available. About 15 per 
cent of the need for legal services for 
the 30 million people below the pov- 
erty line was met last year by the na- 
tional program. The help of private 
lawyers is absolutely essential to meet 
the unserved need of the poor — to say 
nothing of the near poor, who are often 
not in a position to pay for lawyers. 

Second, a well-organized legal aid 
program is necessary to assist private 
lawyers in serving the poor. Most law- 
yers deal with the rich and powerful in 
our society; they have little contact 
with poor people and their legal prob- 
lems. This is especially true of those in 
the large corporate law firms, who can 
afford to be generous in terms of public 
service but who lack contact with poor 
clients or the experience that would 
enable them to handle their problems 
effectively. Legal issues relating to a 
corporate debenture are a far cry from 
the child-custody dispute, welfare 
claim, or housing-eviction problem that 
are the grist of poor people's legal 
needs. Their problems are not more or 
less complicated; they are just different. 
Cultural, ethnic, and racial barriers also 
separate most middle-class legal pro- 
fessionals from poor clients. A cleaning 
lady at home or an elevator operator at 
work constitutes the range of many 
lawyers' associations with poor people. 
For these reasons, the pro bono publico 
efforts of the private bar require an or- 
ganizational framework such as the 
local legal services program in order to 
bring private lawyers together with 
poor clients and to use these lawyers' 
skills in the legal disputes in which 
their help will be effective. 

Finally, lawyers as a profession 
cannot be expected to bear the entire 
burden of a basic human service. Al- 
though the professional obligation of 
lawyers is large, it is unfair to tax them 
with the full cost. Farmers do not ex- 
pect to bear the cost of the food-stamp 
program; businessmen do not give 
away their products or services to 




the poor; doctors do not serve all poor 
patients free of charge. Lawyers should 
not be expected to contribute one 
fourth or more of their time to this pub- 
lic program. Many can and will con- 
tribute substantial time, especially if a 
legal services program provides a con- 
venient vehicle for their doing so, but 
the fulfillment of this moral obligation 
cannot be expected to meet the dimen- 
sions of the problem. 

Ill 

The legal services program should 
be restructured to make better use of 
private attorneys and decrease the 
ideological content of the current pro- 
gram. 

Pro 

The current staff attorney system fos- 
ters a "law reform" focus that some- 
times injects a "political" component 
into the program. Routine legal services 
for poor people are one thing, but tax- 
payers need not and should not be 
asked to fund activities that are de- 
signed to organize poor groups for 
political action, initiate highly pub- 
licized suits to mobilize pressure for 
social change, or invoke the aid of the 
courts for efforts to redistribute wealth 
within the community. The young, lib- 
eral lawyers who run the local legal 
services programs decide how they will 
spend their own time. There are 
grounds for suspecting that their 
agenda is one of their own making, not 
that of the eligible poor who need legal 
services. A judicare system — in which 
poor people would select their own 
lawyers, who would be reimbursed by 
the government — would avoid these 
difficulties. 



Con 

First, the statement assumes that a 
law reform focus characterizes the cur- 
rent program and that it is undesirable 
that even modest attention be given to 
larger-scale problems facing groups of 
poor people. These questions are dis- 
cussed in detail in the foregoing article. 

Second, protections against the use 
of taxpayers' funds for political activ- 
ity, public demonstrations, grass-roots 
lobbying, and the like have been part of 
the national program since the Legal 
Services Corporation was established 
in 1975. Pending legislation would 
strengthen these protections and pro- 
vide the corporation with a wide range 
of sanctions against abuses. Other than 
the fears and unverified anecdotes of 
those who oppose the program, it has 
not been demonstrated that more than 
occasional and isolated instances of 
poor judgment — inevitable in any large 
program — have occurred during the 
first six years of operation. 

Third, more attention is and should 
be given to judicare alternatives and the 
involvement of private lawyers. Ten 
per cent of each program's fund must 
now be spent on measures involving 
private lawyers, and it is likely, if the 
program survives, that its judicare 
component will be expanded. It is 
easier, iiowever, to add a judicare or 
private bar component to a staff attor- 
ney program than to carry out a pro- 
gram based exclusively on judicare. An 
organization that screens clients for el- 
igibility is essential, in any case. And 
some legal problems of the poor require 
the attention of specialists in areas in 
which there are complex government 
regulations. The larger-scale lawsuits 
mounted by staff attorneys bring clarity 
to the law and sometimes eliminate the 
necessity for thousands of discrete, 
individual controversies. Government 
and more affluent citizens as well as 
poor people benefit as a result of zeal- 
ous and efficient lawyering. 

Finally, a whole judicare system 
would probably be much more costly 
than the current staff attorney system. 
The creation of a nationwide program 
quickly during 1975-80 led to a heavy 
reliance on the staff attorney approach. 
We are now in a position to work 
toward the most effective mix of strate- 
gies. This effort calls for a rational de- 
velopment of the current program, not 
its dismantling. 

—Roger C. Cramton 
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when the supporting research you need or the 
expert witness you're looking for seems impossible 
to locate, turn to Dialog. 

As the world's biggest information retrieval sys- 
tem, Lockheed's Dialog can put you in touch in 
minutes with information it might have taken an 
assistant weeks to track down. 

Count on Dialog to help develop factual research 
in personal and product liability cases. Employ it 
in establishing supporting research in medical and 
technical fields. Or find background information 
on the opposing counsel's expert witnesses. 

Dialog legal databases include the Legal Resource 
Index, Federal Register Abstracts, Congressional 



Record Abstracts and Congressional Information 
Service. Also the National Criminal Justice 
Reference Service and Disclosure II. 

All this information is easily accessible with a 
telephone and computer terminal or a communi- 
cating word processor or your personal computer. 
And it costs a lot less than you might think. 

Find out about Dialog and its arsenal of refer- 
ence data. It's probably the best legal assistant 
you'll ever find. 

For more information, contact Dialog 
Information Services, Dept. 10, 3460 Hillview 
Ave., Palo Alto, CA 94304. Call toll-free (800) 
227-1927. In California, call (800) 982-5838. 
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By Darrell B. Johnson 

The TWO-YEAR law school is alive and 
well in California. For the past five 
years Southwestern University School 
of Law in Los Angeles has graduated 
law students who have completed two 
years of intensive training in a unique 
course of legal study called Southwest- 
ern's Conceptual Approach to Legal 
Education, which yields the acronym 
SCALE. Of the 600 first-year students 
who enroll annually at Southwestern, 
50 may go into SCALE. Each of the two 
years includes 47 weeks of instruction, 
the equivalent of three semesters. 

This intensive, integrated curriculum 
places great reliance on hypothetical 
problems as teaching tools. Throughout 
the first year the problems are used to 
teach substantive concepts of law and 
to develop skills in case analysis, re- 
search and writing, interviewing, 
counseling, negotiating, and advocacy. 
In the second year the use of simulated 



clients' problems transforms the 
classroom into a "teaching law office." 
"Clients" pose realistic questions con- 
cerning business and personal matters. 
Students must respond with lawyer- 
like written work, including memoran- 
da, contracts, or pleadings, and with ef- 
fective oral communications — negotia- 
tion, counseling, or advocacy. This 
interplay between theory and practice 
is SCALE'S unique feature and its most 
important asset. 



Although the course structure and 
teaching methods differ significantly 
from those found in traditional cur- 
ricula, the SCALE curriculum includes 
all the essential subject matter taught in 
traditionally required courses, as well 
as partial coverage of many subjects 
generally found in elective courses. Its 
two-year program of study is divided 
into six interrelated phases: Perspec- 
tives, Concepts, Skills, Transitions, 
Transactions, and Externships. To as- 
sume that each "phase" can be defined 
neatly and precisely is as false and 
dangerous as the assumption that all 
principles of law can be delineated and 
defined so that they can be neatly fitted 
into contracts, torts, property, and so 



on. The effectiveness of the SCALE cur- 
riculum, as with any curriculum, de- 
pends on the thoughtful and com- 
prehensive consideration of where on 
the learning continuum each substan- 
tive principle and each skill should be 
placed. 

Perspectives. In "Perspectives" law 
is studied from an interdisciplinary 
stratum of materials: cases; general 
readings in philosophy, economics, 
history, logic, and reasoning. Chapter 
one, "A Philosophical and Constitu- 
tional Perspective," explores questions 
relating to sources of law, the nature of 
law, and the processes by which the 
law works. "Economics and the Law," 
chapter two, introduces the students to 
the fundamental principles of mi- 
croeconomics and then demonstrates 
the effects of the formulation of a par- 
ticular rule of law on our economic sys- 
tem. Chapter three focuses on the his- 
torical development of our system of 
laws. The cases expose students to the 
contingent character of legal thought 
and reveal the origins and development 
of various legal doctrines. "Legal Rea- 
soning," the final chapter, was devel- 
oped to introduce students formally to 
the analytical process of lawyering. The 
chapter begins with cases that intro- 
duce students to the forms of common 
law and statutory and constitutional 
reasoning. Two lines of cases then are 
considered that encompass these types 
of reasoning: the development of the 
doctrine of products liability and the 
landlord-tenant relationship. The chap- 
ter concludes with consideration of the 
forms of reasoning used in a series of 
commerce clause cases. 

Concepts. The second phase of 
SCALE has 14 broad concepts as its 
foundation. These transect most doc- 
trinal subject areas of the law, includ- 
ing contracts, torts, and property. The 
concepts, and their order of presenta- 
tion, are: (1) entity; (2) intent; (3) con- 
sent; (4) capacity; (5) jurisdiction; (6) 
possession and ownership (5 and 6 are 
presented concurrently); (7) risk; (8) 
causation; (9) strict liability; (10) 
fiduciary duty; (11) misrepresentation; 
(12) mistake; (13) waiver and estoppel; 
and (14) remedies (taught during the 
first four weeks of the second year). 

This list certainly does not include 



all concepts that might be studied. 
Since planning for SCALE commenced 
in 1974, the faculty has considered as 
many as 24 concepts to be studied. The 
present list was determined by identify- 
ing primary concepts that would usu- 
ally be considered by a lawyer in 
analyzing a representative group of 
basic legal problems. It is within this 
phase that SCALE students learn most 
of the basic substantive principles 
taught in the first year of traditional 
curricula. These principles can be ef- 
fectively and efficiently presented 
within the 14 concepts. 

The organization of "Concepts" 
allows students to grasp fundamental 
ideas regarding legal beings and con- 
trol over legal beings before moving to 
more complex relationships. The first 
four concepts ("entity," "intent," "con- 
sent," and "capacity") are presented 
sequentially. Each is so interwoven 
with the others that discussion of one 
must necessarily include discussion of 
the others. These relationships are rec- 
ognized further and reinforced in the 
evaluation process that raises issues 
from all four concepts within a single 
assignment or examination. The con- 
cepts of "jurisdiction" and "posses- 
sion/ownership" are presented concur- 
rently. This mode of presentation pro- 
motes discussion of the relationship be- 
tween the theoretical foundation for 
each of these concepts — the rights of 
exclusion and control. 

Problems and role playing are used 
in addition to readings and cases. Some 
problems present broad factual situa- 
tions that help the students gain an 
overview of the concept. Short-answer 
types of problems are designed to 
clarify a particular issue or principle. 
Assigned roles require students to in- 
terview or counsel clients or to argue 
particular positions on legal issues. 
This use of problems and role playing 
results in greater student involvement 
in the classroom activity than is found 
when Socratic discussions are the ex- 
clusive teaching technique. 

Each concept is presented by a 
movement from the most generalized 
notions within the concept to their spe- 
cific applications in several doctrinal 
subject areas. Readings often are used 
to present the more generalized ideas; 



the concept then is narrowed through 
the use of cases and problems. The con- 
cept of "intent," for example, begins 
with an overview that includes general 
readings, cases, and hypothetical prob- 
lems. The concept is then narrowed 
and applied in discussions of cases 
dealing with criminal, contractual, tor- 
tious, testamentary, and legislative in- 
tent. The discussions focus on the prin- 
ciples used to determine the presence 
or absence of intent, the facts that im- 
plicate the principles, and the legal re- 
sults obtained in the various subject 
areas if intent is either found or not 
found to be present. 

Skills. The first year "Skills" phase is 
presented concurrently with "Perspec- 
tives" and "Concepts." It immerses 
students in legal techniques, lawyering 
tasks, and the discovery and manage- 
ment of various legal and factual issues. 
In addition, many issues and principles 
of substantive law that traditionally 
would be studied in criminal proce- 
dure, civil procedure, and evidence are 
first seen by students during this phase. 
Substantive issues of the "Skills" prob- 
lems are carefully co-ordinated with 
the materials of "Perspectives" and 
"Concepts" so that redundancy is 
minimized and reinforcement is 
maximized. 

"Skills" commences with an explora- 
tion of the professional role and the re- 
sponsibilities of a lawyer. Students are 
assigned problems relating to the law- 
yer's role within the adversary system. 
General readings in moral philosophy, 
the Code of Professional Responsibility, 
and cases are assigned. The problems 
are analyzed and discussed in a way 
that compares the lawryer's perspective 
of the basic moral issues involved with 
that of the nonlawyer. This six-week 
study of lawyers' responsibilities is an 
intense exploration of the issues, but 
the study of these responsibilities con- 
tinues throughout the two years. Prob- 
lems of professional responsibility are 
designed into the materials and prob- 
lems of "Concepts," "Skills," and 
"Transactions." 

Following this segment students are 
introduced to Evidence I, which in- 
cludes basic principles of relevance, 
competency, direct and circumstantial 
evidence, permissible cross-examin- 
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ation, and impeachment Then students 

study in sequence substantive princi- 
ples of criminal procedure, Evidence II 
(including hearsay, privileges, bur- 
dens, and presumptions), civil proce- 
dure, and accounting. 

Within the six-week segment de- 
voted to the lawyer's professional role 
and responsibilities, instruction in 
fundamental written and oral lawyer- 
ing skills begins. Students submit case 
briefe, sjmtheses, short problem solu- 
tions, and a practice examination. The 
instruction in basic lawyering skills 
continues throughout the first year and 
requires students to perform assign- 
ments of increasing complexity. The 
written communications sequence re- 
quires the preparation of short 
memoranda from assigned materials; 
the study of methods of legal research 
and preparation of research memor- 
anda; preparation of pleadings, inter- 
rogatories, pretrial motions, and set- 
tlement documents; and, finally, prepa- 
ration of appellate briefs. Following the 
short report on professional responsi- 
bility, the oral communications se- 
quence covers interviewing, counsel- 
ing, depositions, negotiating, pretrial 
motions, and appellate arguments. 

The first year "Skills" phase is a pre- 
cursor to the law office teaching model 
of the second year's "Transactions" 
phase. "Skills" provides through a 
series of single-task assignments the 
foundation for the more complex model 
of total client representation in which 
the students will be required to identify 
and perform all appropriate tasks to re- 
solve the client's problem. 

Transitions. "Transitions" is the 
final phase of the first year of SCALE. It 
structures the major principles studied 
during the first year into a doctrinal 
outline. This three-week segment pro- 
vides a review of the substantive prin- 
ciples of "Perspectives," "Concepts," 
and "Skills" and an introduction to the 
use of those principles in "Transac- 
tions." 

Transactioiu. Thirty-three weeks of 

the second-year curriculum are devoted 
to this phase. It is modeled on the 
teaching law office and was developed 
to bring the students through a kind of 
apprenticeship possible in a law firm 
that devotes substantial resources to 
teaching. It is taught exclusively from 
problem-based materials focused on the 
client rather than on independent legal 
issues or concepts. Approximately one 
third of the problems requires totally 
independent research. The remaining 
problems are presented with cases that 



provide an introduction to the issues. 

Faculty members serve as partners, and 
students serve as associates in repre- 
senting the simulated clients of the 
firm. 

The present "Transactions" cur- 
riculum is divided into 15 substantive 
focus areas: administrative law; busi- 
ness organizations, including corpora- 
tions, antitrust, franchising, and securi- 
ties regulations; community property; 
constitutional law; contracts; crimes; 
evidence; family relations, including 
juvenile law; labor law; property, in- 
cluding personal, real, and intellectual; 
taxation; torts; trusts; Uniform Com- 
mercial Code; and wills and suc- 
cessions. 



"Patented time machine" 
must be used to 
accomplish goals 



Some areas — for example, business 
organizations — receive exhaustive 
treatment by means of a broad range of 
complex problems. In some years the 
business organization sequence com- 
mences with a problem in which two 
friends come to the office for advice re- 
garding a new business. One man has 
an idea, and the other has a small sum 
of money. The first issue the students 
should identify is, "Who is the client?" 
The sequence includes an analysis of 
the appropriate business entity, which 
requires consultation with the tax and 
patent specialists of our simulated law 
firm. Each student then prepares a 
counseling memorandum setting forth 
the reasons for selecting the particular 
entity chosen. After further class dis- 
cussions to determine the most appro- 
priate entity, each student drafts the re- 
quired documents. 

The facts of this problem are de- 
signed so that a general partnership is 
the most fieasible entity; they also allow 
subsequent problems to be built on this 
foundation. As with many of the prob- 
lems, our "patented time machine" 
must be used to accomplish all our 
goals within the 33-week "Transac- 
tions" phase. As the "years" pass (a few 
weeks on our schedule], the partners 
decide to expand the business by ac- 
quiring other businesses, to incorpo- 
rate, and to sell franchises. Ultimately 
the shareholders must consider offers 
to merge or to sell various assets. Taxa- 
tion, patent, antitrust, and state and 
federal trade and securities regulations 
aspects of the client's business become 
integral parts of the problem. This 



holistic or client's problem approach to 
instruction requires, of course, that a 
new estate plan be prepared for the 
original partners, who now have be- 
come wealthy. 

Integration of subjects, including 
patents, franchises, and antitrust, 
which usually are taken as electives by 
a small percentage of students in a tra- 
ditional curriculum, assists all SCALE 
students to recognize the types of 
transactions that give rise to these more 
specialized problems. This method of 
presentation helps students to assess 
the need for a specialist or the nature 
and direction of the research required 
to resolve the problem. 

In contrast to the complex scenarios, 
there are many short or single instance 
problems. The problems in crimes and 
torts often involve only a single-client 
matter rather than a continuing-client 
representation. The assignments in 
crimes and torts transactions refine 
students' use of those skills used most 
often in these areas: interviewing, 
counseling, negotiating, drafting, and 
advocacy. 

Students receive advanced instruc- 
tion and perform written and oral exer- 
cises in trial advocacy skills, primarily 
within the sequence of problems as- 
signed in the crimes and torts areas. 
This instruction builds on the introduc- 
tion to these skills provided in the first 
year. After this sequence, the last three 
weeks of "Transactions" provide an in- 
tensive series of classes and workshops 
in trial advocacy incorporating many 
aspects of the model developed by the 
National Institute for Trial Advocacy. 
Students are assigned readings on the 
elements of the trial, and videotape and 
live demonstrations are presented to 
the class. Discussions analyze the 
theory and techniques of the readings 
and presentations. Following each full 
class session, workshops are held in 
which students perform each element. 
These are conducted in groups of eight 
to ten students and one or two faculty 
members. Some students perform law- 
yers' roles, and some perform the roles 
of judges, witnesses, and jurors. After 
the eight-week extemship that follows 
"Transactions," each student is re- 
quired to prepare and present a com- 
plete jury trial. 

Throughout "Transactions" students 
maintain client files that are periodi- 
cally reviewed to ensure both adequate 
substantive performance and satisfac- 
tory file and research management. Par- 
ticular assignments required to resolve 
the problems are reviewed, and narra- 
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tive critiques are given by the partnat/ 

faculty member who has responsibility 
for that client. Examinations are given 
following the resolution of some of the 
problems. 

Externships. The "Externshlp" phase 
is designed to give students an under- 
standing through experience of the 
working of the legal system from sev- 
eral perspectives: courts, administra- 
tive agencies, public and private law of- 
fices, and corporate legal departments. 
It enables students to understand what 
lawyers and judges do, and how they 
do it, by observing and assisting them 
in that work. In addition, it allows stu- 
dents to relate their classroom instruc- 
tion to the knowledge and skills they 
will be required to use 88 lawyers. 

On three separate occasions during 
the first year students are sent from the 
classroom to observe operating legal 
environments. In the seventh week stu- 
dents spend three days in the Los 
Angeles superior courts. They ob.serve 
both criminal and civil proceedings, 
and they meet with judges, prosecutors, 
public defenders, and private lawyers. 
The second externshlp commences 
during the 10th week. After classroom 
sessions, in which they discuss general 
readings and tapes of interviewing and 
counseling sessions, the students visit 
one of several community legal agen- 
cies, where they observe live interviews 
and counseling sessions and discuss 
with the lawryers the techniques used. 
The final first-year externshlp is in 
April, when the California Supreme 
Court sits in Los Angeles. Students are 
assigned cases that will be heard on 
oral argument. They are required to 
read the briefs and pleadings, attend 
the oral arguments, and prepare a draft 
opinion for the case. 

The second-year externships require 
students to perform the duties of law 
clerks. They spend the 16th and 17th 
weeks working in private or public law 
offices, corporate legal offices, or ad- 
ministrative agencies. In the spring of 
the second year they are assigned to a 
final, eight-week externshlp. Many 
students are given judicial clerkship 
assignments with trial or appellate 
court judges. Others are placed in a va- 
riety of public agencies and private 
firms. 

SCALE seems to afford the opportu- 
nity for students to study and under- 
stand the same core of substantive law 
as do student.s in more traditional cur- 
ricula but in a model of teaching and 
learning that allows for substantial in- 
struction in applied training within the 



six-semester course of study. In large 

part this is the result of recognizing a 
broader range of skills activities that 
can be used to teach substantive prin- 
ciples. The progression from basic ana- 
lytical skills, generally developed 
through a Socratic type of instruction, 
through a range of participatory and 
role-playing exercises simulating ac- 
tual lawyoring skills, stimulates most 
students to maintain a high level of 
preparation and participation in their 
later semesters of study. The intensive 
two-year schedule also seems to con- 
tribute to this increased level of prepa- 

r;ij ion ii 1 1 il J },M'I i ( I ; ), : t i o 1 ; 



SCALE students achieve 
sattsfactory understanding 
of substantive principles 



For many students the shortened 
period of instruction, with its intensive 
workload and the amount of individual 
participation and skills performance 
called for by the program, requires a 
marked adjustment from the lesser de- 
mands of their previous educational 
experiences. For somer the inability to 
make this adjustment causes an emo- 
tional or intellectual trauma that results 
in disaCEsction, £dlure, or withdrawal 
from SCALE. Some students who are at- 
tracted to SCALE primarily by the eco- 
nomic advantages of the two-year 
course have found that not sufficient to 
sustain the required level of intensive 
performance. 

It may be stated fairly that the pro- 
gram is most effective for students who 
have developed independent standards 
for performance and have been moti- 
vated by those standards to a consistent 
pattern of successes in other academic 
and life experiences before entering 
law school. In addition, many students 
who quickly adjust to the SCALE pro- 
gram have had experience in inde- 
pendently and efficiently organizing 
and managing the use of their time. 
While all of these characteristics may 
be necessary, and certainly are desir- 
able, for students in traditional cur- 
ricula, the necessity appears to be ac- 
centuated in SCALE. 

The conclusion that SCALE students 
achieve a satisfactory understanding of 
the substantive principles, compared 
with students in traditional curricula, 
is supported from several sources. A 
number of legal educators and prac- 
titioners who met with students and 
observed classroom sessions roported 
that students showed high levels of 



preparation, participation, and under- 
standing. Evaluations of the students' 
work by externshlp supervisors and 
practitioners, judges, and nonSCALE 
faculty members indicate that the stu- 
dents have a good understanding of 
substantive principles. Comparisons of 
the performance of SCALE and tradi- 
tional students on bar examinations, on 
standardized tests, and in joint- 
enrollment seminars support this find- 
ing. Informal discussions with em- 
ployers, colleagues, judges, and oppo- 
nents of SCALE graduates tend to con- 
firm the conclusion. 

SCALE students generally are more 
competent to perform basic lawyering 
skills than are most traditional stu- 
dents. This is certainly not to say that 
some traditional students are not well 
trained or competent in some skills, 
particularly those students who have 
had experience in law review, moot 
court, trial advocacy, or clinical 
courses. It is to say, however, that the 
students trained in SCALE have ac- 
quired a broader range of skills and 
have satisfactorily performed the basic 
lawyering skills, while the majority of 
their traditionally trained contem- 
poraries have received no instruction or 
experience in lawyering skills other 
than analysis, research, and writing. 

The heart of the SCALE experiment is 
its attempt to provide a truly integrated 
delivery of substantive principles and 
lawyering skills. Complete integration 
requires a degree of co-ordination that 
is still beyond our present state of the 
art. SCALE has considerably advanced 
the state of this art in the six years of its 
existence. 

Pari of SCALE'S continued experi- 
mentation will include an analysis of 
the applicaliilily of the learning from 
SCALE to more traditional curricula. 
Examination of the relative merits of 
the designs and methodologies of each 
type of curricula will continue — not in 
a competitive way, but in a wray that 
allows us to cross-breed and integrate 
when appropriate. This will require an 
increased exchange of ideas and per^ 
sonnel with others in legal education 
and with the bench and practicing bar. 
We recognize that we have not found, 
and will not find, all the answers. We 
do believe that we are asking many of 
the right questions regarding the future 
needs of legal education. _jhn|/ 

(DarreJJ B. Johnson is associate dean 
of Southwestern University School of 
Law and director of the SCALE pro- 
gram.) 
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Enforcement of standards is necessary to protect 
the welfare of incarcerated individuals. 



By Lois G. Forer 

The rights of prisoners to medical and 

health services present many complex 
legal and constitutional issues. Al- 
though more than half a million people 
are in custody in the United States, 
there is no coherent body of law estab- 
lishing their rights and setting forth the 
obligations of and limitations on the in- 
stitutions where they are confined. De- 
cisions involving prison and jail in- 
mates, children in custody, and persons 
involuntarily confined in mental in- 
stitutions are almost serendipitous with 
respect to the issues they decide. At 
most one can extrapolate from a limited 
number of cases what the courts would 
hold with respect to the entire spec- 
trum of medical problems and rights of 
inmates. 

The Supreme Court in Estelie v. 
Gamble, 429 U.S. 97 (1976), ruled that 
the constitutional prohibition against 
cruel and unusual punishment estab- 
lishes the government's obligation to 
provide medical care for those it in- 
carcerates. Several lower courts have 
held that when conditions in prison 
shock the conscience, judicial interven- 
tion is justified. Understaffing, deliber- 
ate iftdifference to the needs of the in- 
mates, unqualified medical personnel, 
and lack of record keeping have been 
dted as violations of prisoners' rights 
to treatment. Recent litigation has re- 
sulted in the payment of monetary 
damages to prisoners who received in- 
adequate medical care. 

Although incarcerated criminals, 

children in institutions, and involun- 
tarily confined mental patients legally 
are deprived of liberty, they retain most 
of their constitutional rights. In the last 
two decades American jurisprudence 
has established the patient's rights to 
informed consent as one of the most 
fundamental rights. Few medical mal- 
practice cases involve persons in cus- 
tody, but there is no reason to conclude 
that prisoners are not entitled to full in- 
formation before being subjected to any 
medical procedures including the ad- 
ministration of medication. 



Equally important as the right to re- 
ceive treatment is the right to refuse 

unwanted medical treatment. Few 
prisoners, even among those serving 
life sentences, wish to die. To date no 
reported actions have been brought by 
persons in custody seeking to refuse or 
terminate life-saving medical proce- 
dures. Litigation brought by prisoners 
demanding the right to refuse treatment 
arises most frequently in connection 
with the administration of drugs. Sev- 
eral cases involving the right of mental 
patients to refuse to take antipsychotic 
drugs are now before the courts. The 
Supreme Court's forthcoming decision 
in Mills V. Rogers (No. 80-1417). cer- 
tiorari granted from Rogers v. Okin, 634 
F. 2d 650 (1st Cir. 1980), should pro- 
vide clarification. At least one lower 
court has held that mental patients 
have a qualified constitutional right to 
refuse antipsychotic drugs that may 
have permanently disabling side ef- 
fects. Rennie v. fClein, Nos. 79-2576 and 
70 2'"7 (V.K ] fi'c:! in",r. 



The administration of 
drugs in prisons 
is widespread, pervasive 



These cases raise sensitive questions 
in which the courts are torn between 
the right of the inmate to control his 
own mind and body and his presumed 
medical needs. Few courts wish to act 
as a medical board of review. Most 
judges are well aware that they are not 

medically trained and are not qualified 

to prescribe or cancel treatment. The 
administration of drugs in prisons, 

however, is so widespread and perva- 
sive that judges must be concerned 
with its possible deleterious effects. 

Lawyers and judges must question 
the need of defendants for massive 
doses of medication as well as the re- 
sponsibility and judgment of the physi- 
cian. In some cases drugs are adminis- 
tered on the order of a nurse, guard, or 
prison administrator without having 
the inmate examined by a physician. 



Sometimes drugs are administered after 
only a telephone consultation with a 

doctor. In many institutions drugs are 
used as a substitute for physical re- 
straint. Drugs are prescribed for the 
convenience of the institution rather 
than the welfare of the inmate. Medica- 
tion, especially psychogenic drugs, 
should not be administered except on 
the prescription of a physician who has 
examined the prisoner personally. The 
establishment and monitoring of this 
rule ought to be the responsibility of 
the medical staff. The violation of this 
simple, fundamental mandate poses a 
legal problem. A lawyer who becomes 
aware of the misuse of drugs on his in- 
stitutionalized client has the responsi- 
bility of demanding a protective order 
and perhaps bringing a class action. 
(See, for example, Jackson v. Hendrick, 
321 A. 2d 603 (1974).) 

Many inmates have dietary problems. 
Diabetics and persons with special 
needs are provided only standard 
prison fare that is often high in sugar 
and carbohydrates. Some persons in- 
carcerated for long periods become fiat 
and flabby; others who reject prison 
fare become emaciated. Prisoners 
should have the right to receive medi- 
cally appropriate meals. It is the duty of 
the physician in attendance at the 
prison to give these orders and to see 
that they are carried out. It also is the 
responsibility of the lawyer to ensure 
his client's right to receive a medically 
appropriate diet. The doctrine of the 
least intrusive care furnishes by anal- 
ogy guidelines with respect to diet. The 
institution should provide the least of- 
fensive diet for inmates, while bearing 
in mind the individual's special needs 
and restrictions. 

Since women comprise only a small 
percentage of the prison population, 
their needs often are overlooked. Many 
female jnisoners have peculiariy severe 
problems. Like male prisoners, most of 
them are young. Many have small chil- 
dren. Some are pregnant and give birth 
in prison. The federal district court in 
Newman v. Alabama, 349 F. Supp. 278 
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(M.D. Ala. 1972), described the condi- 
tions of the delivery room in the Tut- 
wiler unit of the Alabama prison. This 
institution houses approximately 120 
female prisoners, seven or eight of 
whom give birth each year. The court 
wrote: "The delivery table has no re- 
straints, paint is peeling from the ceil- 
ing above it, and large segments of the 
linoleum floor around the table are 
missing. There are no facilities to re- 
suscitate the newborn or otherwise 
provide adequate care should siich 
complications arise during delivery." 
The rights not only of the woman pris- 
oner but also of the innocent, noncrim- 
inal newborn infant are imperiled by 
these conditions. 

A pregnant prisoner who wishes to 
have an abortion faces many problems. 
Under Wade v. Roe, 410 U.S. 113 
(1973), it is clear that every woman has 
a right to an abortion in the first trimes- 
ter and a qualified right in the second 
trimester of pregnancy. In Maher v. 
Roe, 432 U.S. 464 (1977), the Supreme 
Court held that the state is not required 
to pay for abortions for the indigent. Al- 
though it may be extremely difficult for 
an indigent woman to find a friend or 
an agency to pay for her abortion, she is 
not totally precluded from having one. 
If she cannot obtain the services of a 
licensed physician, she can always go 
to a nonphysician and obtain an abor- 
tion for a modest fee at some risk to her 
health. A prisoner does not have these 
options. If the institution refuses to per- 
form the abortion or to grant her a fur- 
lough in order to obtain an abortion, 
she certainly has been denied her con- 
stitutional rights. 

After the prisoner has given birth, the 
practice of most prisons is to place the 
child with a welfare department. Al- 
though there are no reported cases dis- 
cussing this problem, unless a woman 
prisoner has been adjudicated an unfit 
mother, I believe that she has the right 
to the custody and care of her children, 
even in prison. Certainly she should 
not be deprived of the care and pres- 
ence of her newborn baby. The infant 
has the right to maternal love and nur- 
ture. After giving birth to a child in 
prison, the mother should have the 
right to keep the baby with her unless 
the welfare of the infant requires 
placement elsewhere. 

Few women prisoners have access to 
adequate legal counsel. To date lawyers 
have failed to bring appropriate actions 
to protect the rights of pregnant women 
and mothers in custody and the rights 
of infants bom in prison. 



Nongynecological medical treatment 
for women prisoners presents issues of 
equal protection. Because the number 
of women in custody is only approx- 
imately 15 per cent of the total prison 
population, the medical services as 
well as the educational and recreational 
services in prisons for women often are 
inferior to those provided to male pris- 
oners. There is no evidence that female 
prisoners do not have as many or as se- 
vere medical needs as male prisoners. 




The medical needs of children in cus- 
tody also are often ignored. The usual 
necessities and amenities provided for 
the adult prisoners, including yard 
privileges, medical care, and chaplain 
services, frequently are unavailable to 
children. It is obvious that a young 
child is unable adequately to assert his 
rights or to have his complaints heard. 
Every statement of prisoners' rights ex- 
cepts children from the ambit of con- 
stitutional protection apparently under 
the unsubstantiated belief that the 
child's parents will act to protect him. 

An institutionalized child, however, 
does not have access to parental protec- 
tion. Often he is institutionalized be- 
cause his parents refuse to assume their 
responsibilities. For the state to be 
compelled to provide medical care for a 
child requires a human being, a doctor, 
to determine that care is needed. It also 
requires another human being, a law- 
yer, to enforce that obligation. Almost 
every institution for children has some 
affiliation with a physician — perhaps a 
full- or part-time staff physician or 
nurse on call. These professionals have 
a duty to see that the children receive 



adequate and appropriate medical care. 
Few juvenile detention centers and ju- 
venile correctional or other residential 
institutions are visited regularly by 
lawyers. Some institutions prohibit 
lawyers from conferring with child in- 
mates. It is obvious that untreated med- 
ical problems of children may result in 
serious and permanent disability. All 
the problems of pregnancy and abor- 
tion faced by women prisoners become 
more complicated when the female 
prisoner is a minor. 

Although the courts now recognize 
that children have some constitutional 
rights and require some special protec- 
tions, for example, the presence of a 
parent during police interrogation, ju- 
venile institutions, including schools 
and prisons, still have more unbridled 
power over children than over adults. 
The Supreme Court in Ingraham v. 
Wright, 430 U.S. 651 (1977), held that 
corporal punishment is permitted in 
public schools. In that case the peddl- 
ings administered were of a particu- 
larly brutal nature. Certainly corporal 
punishment is commonplace in juve- 
nile prisons, although it is forbidden in 
adult prisons. Most juvenile institu- 
tions are euphemistically denominated 
schools, homes, or farms. But when the 
child is confined involuntarily the in- 
stitution is in fact a prison. The use of 
corporal punishment on children raises 
an equal protection issue. 

It is an undeniable fact that physical 
and sexual abuse occurs in many juve- 
nile institutions. Every state has a child 
abuse reporting law. None exempts 
children in institutions from the protec- 
tion of these statutes; nor are the per- 
sonnel of the institutions excluded 
from criminal laws prohibiting child 
abuse. Adults employed in these in- 
stitutions have a moral and a legal obli- 
gation to report every case of child 
abuse, but physicians and nurses in 
these institutions rarely, if ever, do. 
Doctors and nurses, however, who see 
children in hospitals and suspect child 
abuse frequently file reports that result 
in legal action to protect the child. A 
lawyer who represents an institution- 
alized child and suspects abuse has the 
obligation to take action to stop the 
abuse or remove the child from the in- 
stitution, or both. 

The administration of drugs to in- 
stitutionalized children presents the 
same issue as with adults. The problem 
is far more serious because the effect of 
drugs on children is more dangerous 
and permanent, and the children are 
less aware of the deleterious nature of 
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drugs and are less able to protest. No 
doctor should permit nurses to ad- 
minister drugs without a written pre- 
scription and certainly not for discipli- 
nary purposes. Birch Bayh, chairman of 
the Senate subcommittee holding hear- 
ings on ttie abuse and misuse of con- 
trolled drugs in institutions, found 
many incidents of drugs administnred 
to children not as treatment but as a 
means of control, what he describes as 
"mental handcuffing." 

In a recent Texas case, MoraJes v. 
Turman, 383 F.Supp. 53 (E.D. Tex. 
1979), a federal court found shocking 
forcible administration of psychogenic 
drugs including injections of prolixin, 
which children aj)tly call "zombie 
juice." In this case the court prescribed 
standards for qualified staff in juvenile 
institutions and ordered that children 
be free "from indiscriminate, unneces- 
sary or excessive medication, particu- 
larly psychotropic medication " The 
numbers of children who have been in- 
jured, perhaps suffering permanent 
mental and emotional impairment from 
this kind of improper medication, are 
legion. As the children and their rela- 
tives become more awaie of their legal 
rights, both the institutions and the 
physicians will be subject to substantial 
damages for malpractice. More impor- 
tant, however, is the need to take im- 
mediate steps to stop these practices. 

The ambivalent role of the psychia- 
trist in prison is a subject that causes 
concern to the medical and legal pro- 
fessions. Psychiatrists were called into 
the criminal justice system by lawyers 
and judges. They responded eagerly. 
Today, if sufficient funds are available, 
psychiatrists can be found to render 
whatever opinions the prosecution and 
the defense desire. In this respect psy- 
chiatrists are no different from other 
experts who testify in open court and 
are subject to cross-examination. The 
judge or jury can weigh the testimony 
presented and reach a verdict. 

A psychiatrist who is on the staff of a 

court, hownver. assumes ;in untiroly 

different role. Typically the psychia- 
trist examines a defendant and presents 

a written report to the court. He is 
rarely subject to cross-examination. 
There is seldom a psychiatrist for the 

accused. A court psychiatrist is not act- 
ing as a treating physician or an expert 
witness. He is as much a part of the 

criminal justice system as the police- 
man who arrests the defendant and the 
detective who takes his statement or 
confession. What a defendant tells the 
psychiatrist may have more devastating 



results than a confession to a police- 
man. 

An accused child or adult may be 
confined for long periods without 
being tried when a court psychiatrist 
reports that a defendant is incompetent 
to stand trial. That defendant is denied 
his constitutional right to a speedy 
trial. When I receive a written report of 
incompetence to stand trial, I insist that 
the defendant be brought into court, 
and I question him myself. If he is 
oriented as to time and place, knows 
the offense of which he is charged and 
his right to be tried, to plead guilty or 
not guilty and the nature of his defense, 
I order a trial. Many defendants who 
have been labelled incompetent, de- 
spite their problems, do know the 
charges against them and their right to 
stand trial. They want to be tried. In one 
case a man accused of stealing a $5 item 
from a store was held in custody more 
than six months on the opinion of a 
court psychiatrist. If he had been found 
guilty, the maximum likely sentence 
would have been five days and most 
probably probation. 



Courts must protect 

inmates who are 
used as guinea pigs 



Many courts accept the recom- 
mendations of psychiatrists not only as 
to competence to stand trial but also as 
to the type and length of sentence. A 
psychiatrist's report that a defendant is 
hostile or unrepentant may add years to 
the sentence. A defendant's explana- 
tory statement often becomes inculpa- 
tory and is used against him. Before 
being interrogated by a policeman, 
every accused is given the Miranda 
warnings. Similar warnings should be 
given by every court psychiatrist before 
examining a defendant. 

A prisoner has the same rights as a 
nonprisoner with respect to acting as a 
subject or guinea pig in medical re- 

soarcii. No oin; knt)ws tht? tixttMit of tlu^ 

use of prisoners for medical experi- 
mentation or the extent of the health 

hazards resulting from the research. 

The Food and Drug Administration 
recently attempted to stop drug re- 
search in the State Prison of Southern 
Michigan, but the prisoners protested 
because life in the laboratory is easier 
than in the general prison and the pay 
is good. What kind of uncoerced in- 
formed consent can be obtained from 
indigent prisoners confined under de- 
plorable conditions? 



Much medical research is needed, 
particularly as to ailments affecting of- 
fenders. No one knows whether certain 
types of impulsive criminal behavior 
are the product of disease. For example, 
an inordinate number of prisoners are 
taking dilantin, presumably for epi- 
lepsy. Is there a causal relation between 
crime and epilepsy? Although the de- 
sign of research projects is properly a 
medical decision, the courts have a 
duty to protect the rights of inmates 
who are used as the subjects of re- 
search. The courts seldom are aware of 
these research projects until after they 
are completed and the harm has been 
done to the subjects. Courts and the 
public learn of these matters by hap- 
penstance long after the research is 
completed, usually as the result of good 
investigative reporting or through a 
suit filed by a prisoner. Medical re- 
searchers should exercise moral and 
ethical restraint and refuse to accept 
lucrative contracts that imperil the 
health of prisoners and demean their 
humanity. Lawyers must protect their 
imprisoned clients from coercion and 
uninformed consent to participate in 
dangerous research. 

The evaluation summary of the 
American Medical Association Pro- 
gram to Improve Health Care in Jails 
reports that the single most important 
factor influencing improvement in 
prisons' health care systems is support 
received from the medical community, 
inside and outside the facilities. In each 
prison locality the medical community 
can bring about a dramatic improve- 
ment in the medical treatment and caie 
of prisoners. 

The legal community, including 
lawyers and judges, can compel the es- 
tablishment and enforcement of appro- 
priate standards for health care of in- 
stitutionalized persons. These indi- 
viduals are dependent on the profes- 
sional integrity of physicians whom 
they do not choose and cannot dismiss 
for their care, health, and, indeed, their 

li\ (!s Till? logiil system must protect the 

rights of these vulnerable, powerless 
adults and children. UnW 
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Military 
Justice 

nmeof War 



By Earle F. Lasseter and 
James B. Thwing 

The renewed concern for the quality of 
our national defense posture and the 
continuing criticism inside the armed 
forces of the quality of soldiers being 
trained to accept the responsibility of 
first-line defense have caused the mili- 
tary departments to re-evaluate the ef- 
fectiveness of our military justice sys- 
tem, which to a large degree has devel- 
oped in accordance with civilian no- 
tions of criminal justice, especially 
since 1968. There is a concern whether 
the present system of military justice 
can be administered effectively during 
conflict. Many lawyers in the armed 
forces believe that a changed tradition 
of military justice, which no longer 
combines military law with military 
necessity, has caused a decline in dis- 
cipline during peacetime and threatens 
real problems for its proper administra- 
tion during conflict. 

Twice during the last 40 years mili- 
tary law has undergone major revision. 
In 1951 all military criminal law, which 
previously had been different for the 
various services, was codified into a 
single body applicable to all services — 
the Uniform Code of Military Justice — 
and a single Manual for Courts-Martial, 
United States was designed to carry out 
the provisions of that code. In 1968 



came the enactment of the Military Jus- 
tice Act, which brought the procedures 
of military justice into closer confor- 
mity with civilian practice. 

The 1951 changes were viewed as ab- 
solutely necessary after the experience 
of two wars, but the 1968 changes were 
not instituted as a result of public 
clamor or debate. The 1968 act brought 
the military system into conformity 
with a changed society, one which was 
casting off its ties with tradition. It also 
brought lawyers more closely into the 
process and permanently changed the 
style and practice of military law. Al- 
though the 1968 act was implemented 
during a time when American forces 
were in combat, the effects of the 
changes it wrought did not become 
evident until years later. 

In 1956 O'Callahan, a sergeant 
stationed in Hawaii, sexually assaulted 
a woman in a Honolulu hotel while he 
was on pass. Tried and convicted by a 
general court-martial, he was sentenced 
to ten years' imprisonment. In 1969 the 
Supreme Court of the United States de- 
termined in O'Callahan v. Parker, 395 
U.S. 258, that there was not sufficient 
"service connection" to O'Callahan's 
actions to provide military jurisdiction 
over his "civilian-type" crime. This de- 
cision has had an indelible effect not 
only on the force and direction of mili- 



tary law but also on the minds of those 
vested with the responsibility of ad- 
ministering the military justice system. 

Apparently written in total disregard 
of the developments that military law 
had undergone since 1951, the opinion 
offered this view of military justice: 
"Military law is void of concern for the 
constitutional rights of its soldiers and 
is largely engaged in a manifest destiny 
of retributive justice foreclosing any 
notions of fairness and due process." 
This shocking portrait created a sensa- 
tion of inferiority among the rank and 
file charged with the administration of 
military justice. The changes in the law 
that eventually were provoked by this 
opinion were not designed to provide a 
balanced approach between the com- 
mander, the soldier in the field, and the 
1968 Military Justice Act. This became 
obvious as early as 1971 when General 
Westmoreland, then chief of staff, ap- 
pointed a commission to conduct a sur- 
vey of the military justice system. It was 
determined that the system was rea- 
sonably good and working well, but 
that unit commanders and senior non- 
commissioned officers were grossly ig- 
norant of how its procedures were to be 
applied. That determination is true to- 
day. 

Prior to 1974 the various courts of 
military appeals attempted to har- 
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monize the law with the peculiarities of 
military life. This endeavor was not the 
case of the newly composed Court of 
Military Appeals, which was fixed on 
reform between 1974 and 1980. Three 
themes regarding the operation of mili- 
tary justice began to emerge from the 
court after 1974: (1) the source of mili- 
tary law was to be the law as decided by 
it; (2) productive changes in military 
justice meant displacement of com- 
mand influence and command partici- 
pation in military justice matters; and 
(3) the controlling agency was to be the 
United States Court of Military Ap- 
peals. These themes were interwoven 
in a fervent process of legal engineering 
principally designed to rebut the vision 
of military justice served up by Justice 
Douglas in O'CaJIahan. 

No other court of military appeals 
had attempted previously to carve out 
this much "personal" power. The court 
redefined the concept of speedy trial in 
such graphic decisions that foreign and 
domestic military jurisdictions feared 
that no exception existed that would 
allow the government to bring an ac- 
cused to trial beyond the 90th day of 
pretrial incarceration. Prosecutors were 
ordered not to make sentencing 
arguments that had a theme of deter- 
rence. Trial judges were ordered to take 
over from defense counsel who "ap- 
peared" inadequate. Character wit- 
nesses for the defense, no matter where 
they resided, had to appear for trial or 
the trial would be abated. 

The problem of translating these de- 
cisions to field commanders was crit- 
ical. The net effect of the speed of these 
changes and their far-reaching implica- 
tions was a changed attitude in dealing 
with root problems of morality in the 
military community. Form was substi- 
tuted for substance. 

These decisions ignored the dual role 
of the armed forces in peace and war, 
ignored the long history of laws and 
tradition in the military that govern 
basic discipline, and ignored the in- 
terstices of basic relationships between 
commanders and their soldiers. The 
court chose a course of reform that was 
designed to guarantee total fairness, 
equal to and beyond civilian notions of 
this term, to servicemen charged with 
offenses without balancing this process 
with the uniqueness of military neces- 
sity and exigency that has no counter- 
part in civilian life. 

Since 1980 the Court of Military Ap- 
peals has begun to moderate its "refor- 
mation" of the military justice system. 
But the products of the philosophical 



and jurisprudential changes resulting 
from the Vietnam war era, the 1968 
Military Justice Act, and the activist 
Court of Military Appeals represent 
tremendous costs. We can say with con- 
fidence that the military justice system 
now in place is the most protective in 
the world. The issues raised by O'Cal- 
Jahan have long been resolved. 
Courts-martial deal with the "nice sub- 
tleties of constitutional law"; military 
trials are held in an atmosphere in 
which individual rights are assured 
even before a service member is ac- 
cused; military law is designed for re- 
habilitation, not retribution. 

But there has been little attempt to 
consider the workability of this system 
during times of conflict, and certain 
realities about the present system must 
be faced: 

1. There is no complete, correct un- 
derstanding of the operation of the mil- 
itary justice system as applied to mem- 
bers of the lay officer corps. The under- 
standing of this system by the lay of- 
ficer corps that existed prior to 1968 
generally has been lost. Attempts at re- 
building the kind of knowledge gained 
through the pre-1968 experience by 
educational efforts largely have failed. 

2. Lack of knowledge and under- 
standing of the military justice system 
has contributed to a lack of confidence 
in dealing with difficult problems of 
discipline and serious acts of miscon- 
duct. For example, many senior com- 
manders fear that their influence in this 
area automatically connotes unlawful 
command influence. 

3. Too much decision 
making and 
problem solving 
concerning legal and 



quasi-legal problems that appropriately 
are resolvable by the commander are 
deferred to the staff judge advocate. 
This alter-ego effect has resulted in the 
erosion of the traditional roles that 
bound the commander to the soldier 
and the soldier to the commander. 

4. Meaningless debates regarding the 
elements of "discipline" and "justice" 
have created discord among age- 
grouped commanders. 

5. Technical precision in administer- 
ing military justice has led com- 
manders to seek "expedient remedies," 
which are deleterious to military disci- 
pline (for example, discharge for the 
good of the service, expeditious dis- 
charge, and trainee discharge). 

6. A world of situational ethics has 
been created. The perceived need for 
the "civilianization" of the military jus- 
tice system has led to a civilianized ap- 
proach to the care, training, and treat- 
ment of soldiers. 

But perhaps the greatest problem 
with today's military justice system is 
its inflexibility — the military justice 
system entertains no notion of limiting 
its expansive mood of due process dur- 
ing times of conflict, which by neces- 
sity will be required. Recommenda- 
tions must be designed and im- 
plemented to facilitate effective man- 
agement of military law during future 
conflict, and these proposals must not 
lose sight of the positive developments 
recently gained. 

Jurisdiction. If there is a separate 
combat code and Manual for Courts- 
Martial to be used in time of combat, 
the first question 
to be addressed 
is when the "combat" 
provisions will 




apply. For example, if troops are intro- 
duced into a "theater of conflict" it may 
not be apparent whether these troops 
are "officially engaged in conflict." In 
order to solve this problem, Article 2, 
Paragraph 10, of the Uniform Code of 
Military Justice should be amended to 
contain a provision that would extend 
jurisdiction over the armed forces when 
ordered into conflict by the president 
imder the War Powers Resolution as it 
is set forth in 50 U.S.C. § 1543. This 
extension of jurisdiction also should 
include those persons "accompanying 
an armed force into conflict." Thus, the 
combat provisions affecting the admin- 
istration of military justice would be 
applicable to those situations in which 
the armed forces are committed even to 
limited conflict resolution. 

Nonjudicial punishment. Article 15 
of the Uniform Code of Military Justice 
and paragraphs 132 and 133 of the 
Manual for Courfs-Martiai articulate 
the notion of "nonjudicial" punish- 
ment, which is designed to allow com- 
manders to punish soldiers for acts of 
minor misconduct without exposing 
them to the stigmatizing effects of a 
court-martial. This process, however, 
has developed into a sophisticated pro- 
ceeding that often delays rather than 
hastens the adjudication of a wrong 
committed by a soldier. At present if a 
soldier is notified that his commander 
intends to punish him nonjudicially for 
an alleged act of misconduct, the 
soldier has an immediate right to con- 
sult an attorney, usually a judge advo- 
cate. The soldier also is faced with a 
choice whether to exercise his right to 
demand trial by court-martial or to re- 
solve the matter within his chain-of- 
command. The former choice affords 
the accused a full trial; the latter, the 
full panoply of rights of administrative 
due process of law. 

This procedure, while feasible in 
peacetime, would be totally inimical to 
discipline on the battlefield. The Arti- 
cle 15 concept of nonjudicial punish- 
ment should be retained in the combat 
provisions of the U.C.M.J. and Manual 
for Courts-Martial, but it should clearly 
eliminate any right of a service member 
to consult an attorney or to demand 
trial by court-martial. By eliminating 
these provisions, the nonjudicial pro- 
ceeding would be simplified and ren- 
dered, in fact, nonjudicial. Sufficient 
protections against error would be fur- 
nished by the administrative appellate 
process outlined in Article 15. 

Courts-martial. There are four types 
of courts-martial recognized by law in 



the armed forces: the summary court- 
martial, special court-martial, special 
court-martial empowered to adjudge a 
bad-conduct discharge, and general 
court-martial. An accused has a right to 
be represented at each of these (except a 
summary court-martialj by a detailed 
military attorney, a military attorney of 
his own choosing (if that attorney is 
reasonably available as determined by 
that attorney's commander), or by a ci- 
vilian attorney who is a member of the 
bar of the highest state court or of a fed- 
eral court (as long as the accused bears 
the expense). At summary court-martial 
the accused may retain, at his own ex- 
pense, the services of a civilian attor- 
ney. A military attorney is usually not 
detailed to represent an accused who is 
awaiting trial by summary court- 
martial. Current law requires a ver- 
batim record of trial proceedings of all 
special courts-martial empowered to 
adjudge a bad-conduct discharge and of 
all general courts-martial. 




At each court-martial (except the 
summary) the accused has the right to 
request trial by a military judge or a 
trial by jury. This jury is composed of 
officers detailed to consider these 
cases, but the accused may request that 
the jury be composed of one-third en- 
listed members. These rights present 
problems for the administration of jus- 
tice during conflict. It is not difficult to 
imagine the support that is necessary, 
the problems created, and delay that is 
attendant when accuseds, during con- 
flict, request military counsel of their 
own choi':e who are located in different 
theaters of operation or different serv- 
ices, when jurors are detailed to con- 
sider numerous trials, and when there 
are many special courts-martial requir- 
ing verbatim records. 



When the armed forces are ordered 
into conflict, courts-martial should be 
limited to special courts-martial with- 
out power to adjudge a punitive dis- 
charge and general courts-martial. At 
both levels the accused would be lim- 
ited to the right to be represented by a 
military counsel detailed by a legal 
services agency. Cases at the special 
courts-martial level should be limited 
to trial before a military judge, with no 
right to a trial by jury. Consequently, 
most of the criminal matters would be 
resolved at a special courts-martial 
presided over by a military judge, at 
which the accused is defended by a de- 
tailed military defense counsel. There 
would not be a verbatim record re- 
quirement. 

The adoption of these changes dur- 
ing conflict would aid in expediting 
pretrial and trial proceedings with min- 
imal interference in the military com- 
mand. 

Pretrial investigations. Prior to the 
convening of a general court-martial, 
Article 32 of the U.C.M.J. requires that a 
full investigation of all the matters per- 
taining to the charge be conducted. The 
accused's rights to counsel, cross- 
examination of adverse witnesses, and 
discovery are identical to these same 
rights at an "Article 32 investigation." 
The investigating officer, normally a 
lay officer in the grade of major or a 
senior captain, is required to determine 
if there is a probable cause basis for the 
charge and, if so, whether there is prob- 
able cause showing that the accused 
committed the alleged wrongful act. 
Following the completion of this inves- 
tigation, the investigating officer is re- 
quired to formulate his findings and 
recommendations and forward them 
through the accused's chain-of- 
command. The chain-of-command — 
usually consisting of a company, battal- 
ion, and brigade commander — submits 
with the investigating officer's recom- 
mendations their respective recom- 
mendations concerning the seriousness 
of the alleged charge and the level of 
court-martial that is believed appropri- 
ate for disposition. When these recom- 
mendations are forwarded with the Ar- 
ticle 32 investigation, they are submit- 
ted to the staff judge advocate who 
prepares a written pretrial advice for 
the general court-martial convening 
authority. 

In essence, the Article 32 investiga- 
tion has become a time-taking dis- 
covery device for the defense and a 
burdensome pretrial "show cause" 
hearing that is adversarial in nature and 
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that is usually conducted by an officer 
who is ill-eqmpped to understand the 
process. Accordingly, during times of 
conflict it is recommended that this as- 
pect of military justice be completely 
eliminated and that a "referral hearing" 
be substituted. At this "referral hear- 
ing," which would be presided over by 
a military judge, the government would 
be required to establish that: (1) proper 
military jurisdiction exists over the ac- 
cused and the charged offiense; (2) there 
is probable cause to believe that the ac- 
cused committed the charged offense; 
and (3) the general court-martial con- 
vening authority, on proper advise- 
ment, has agreed that the case be tried 
by general court-martial. 

The effect of this proposal is the cre- 
ation of a hearing that grants sufficient 
discovery and provides for a judicial 
determination of the required aspects 
now existent in the Article 32 investi- 
gational process. An additional aspect 
of this proposed change is the elimina- 
tion of a formal pretrial advice required 
by Article 34 of the U.C.M.J. A substi- 
tute would be an advisement by the 
staff judge advocate (either orally, me- 
chanically, or in writing) to the general 
court-martial convening authority ap- 
prising him of the nature of the offense 
charged, the accused's military back- 
ground, and the recommendations of 
the accused's immediate and inter- 
mediate commanders. An endorsement 
by tiie general court-martial convening 
authority would be sufficient to consti- 
tute approval to refer the case to trial by 
general court-martial. This endorse- 
ment could be oral or in writing. 

Organization of armed forces legal 
departments. The trial lawyers who 
bring the military justice system to its 
firuition daily are its life blood. Deci- 
sions regarding evidence in a criminal 
case, determinations to charge a par- 
ticular accused and the nature of the 
charge, and conclusions as to appropri- 
ate courts-martial levels are made by 
the military trial counsel who increas- 
ingly have become a focal point of a 
unit commander's daily endeavors. 
Ironically, while this development has 
become a problem to the disciplinary 
structure of a peacetime defense organ- 
ization, it is the best mode of operation 
during conflict. The following recom- 
mendations provide an outline for or- 
ganization during conflict that would 
allow independent legal support for 
criminal justice matters as well as inte- 
gral legal support in all areas of mili- 
tary law. 

1. Legal services agency. The United 



States Army has within its departmental 
design the United States Army Legal 
Services Agency. This agency co- 
ordinates all the activities of the appel- 
late judiciary and attorney counsel, the 
"field" judiciary, and the "field" trial 
defense counsel. The U.S.A.L.S.A. 
model is ideal as a structural prototype 
for armed forces legal organizations 
during conflict. A "Field Trial Advo- 
cate Division" during conflict, how- 
ever, should be added. In addition to its 
ascribed function of providing gov- 
ernment representation at a trial, this 
division also would be charged with 
assuring proper investigations of crim- 
inal complaints, determining the na- 
ture of charges, charging the offenses, 
and referring cases through the com- 
manding officers to courts-martial. 



Victory 
without justice 
is meaningless 



This revised organization would re- 
quire a restructuring of the current pro- 
visions of the U.C.M. J. and the Manual 
for Courts-Martial dealing with the 
preparation, forwarding, service, and 
referral of charges to courts-martial, 
and it would represent a total criminal 
justice system largely independent of 
"command control." It would release 
command responsibility for technical 
decision making and processing of 
criminal matters, and it would provide 
for a flexible organization capable of in- 
ternally adapting to the fluid and 
changing demands of armed conflict. 

2. Command judge advocates. This 
organization of military lawyers would 
provide their commanders, during con- 
flict, with needed legal advice in the 
areas of military discipline, military af- 
fairs (administrative law), and the law 
of war. These military lawyers would 
be trained to understand the pecu- 
liarities of the field commands to which 
they are assigned and the requirements 
of those commands when in conflict. 
The respective military departments 
would see the need to incorporate its 
assigned legal officers into the main- 
stream of military endeavor, even to the 
extent of participation in actual com- 
bat. This indigenous legal support 
would be separable from the legal sup- 
port of the legal services agency and 
would place assigned attorneys within 
the regular chain-of-command with 
over-all control and supervision by the 
respective armed forces judge advocate 
general divisions. 



During a pre- World War I debate on 
the questions of the role of military jus- 
tice in the armed forces, Wigmore 

argued: "The main objective of military 
organization is victory, not justice. In 
that death struggle, which is ever im- 
pending, the Army which defends the 
nation is ever strained by the terrific 
consciousness, that the nation's life and 
its own is at stake. If it can do justice to 
its men, well and good, but justice is 
always secondary, and victory is al- 
ways primary." 

We have learned since that time that 
victory without justice is meaningless 
if justice is not guaranteed to those who 
would risk their life for it. A defense 
organization cannot survive without a 
responsive system of law, since its very 
progress and success during conflict 
depends on the binding force of law 
and the effective discipline that pre- 
cedes wartime endeavor. While the 
armed services continually search for 
effective means to preserve effective 
military doctrine and formulate new 
approaches to changes in military law 
and tradition, the study of the role of 
law in future conflict must not await 
conflict itself. The changes recom- 
mended here eire designed to facilitate 
this discussion and prompt resolution 
of these problems. 

They are largely mechanical changes 
designed to aid principally in the man- 
agement of military justice without sac- 
rificing that bundle of rights known as 
"military due process of law." There is 
no question that if all or some of these 
recommended changes were adopted 
that an expansion of the current Uni- 
form Code of Military Justice and Man- 
ual for Courts-MortiaJ would be re- 
quired. But the expansion of these 
guidelines would be simply too confus- 
ing and cumbersome given the present 
manual. A final recommendation is that 
a Manual for Courts-Martial (Combat) 
and a U.C.M.J. (Combat) be established 
based on a simplified design obtained 
from suggestions provided by judge 
advocates with lengthy field experi- 
ences. *- * 
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Photographed in Burghausen, Bavaria. 



"TKe 
Tirbo Diesel" 

In Bavaria, Audi engineers 
perfected fwe-q^linder liirbo power 
and diesel efficienq^. 



Ever since devouring fuel 
y^gg0F prices descended like the 
wolf upon the fold, the automotive 
kingdom has been searching for an 
economy-performance ecumenism. 

The solution would seem to be the 
turbo diesel car. 

It reconciles the gospel of high 
economy with the doctrine of high 
performance. 

At Audi, we have long felt that 
there is merit in this idea. Yet, true to 
our old-world way of doing things, we 
bring forth a new car only when we're 
satisfied that it advances the art of 
automotive engineering. 

Such a car is the 1983 Audi 5000 
Tiirbo Diesel. 

It is the beneficiary of years of 
perfecting turbo-diesel technology by 
our scientists in Germany. 

This car offers economy without 
boredom. And power without guilt. 

Its engine conserves fuel as a diesel 
should. For a full-size, 3000-pound 
luxury car, it has extraordinary EPA 
numbers,[2S]mpg EPA estimated and 
36 highway estimated.* 

Yet, by building a turbocharger 




into our five-cylinder 
engine, we have in- 
creased horsepower by 
25 percent on demand. 

Because we engineered the 5000 
Turbo Diesel thoughtfully and pa- 
tiently, it is more economical and 
more reasonably priced than most 
other turbo diesel cars. 

Because it's an Audi, the 5000 
Turbo Diesel bristles with new ideas. 

The world's first E-Mode auto- 
matic transmission is one. 

It is a smooth, 3-speed automatic 
with an additional "E" selection. 
Place the selector into "E" where the 
transmission automatically shifts into 
neutral when you ease up on the gas. 

At highway speeds, this allows the 
engine to rest, reducing engine wear 
and conserving extra fuel. 

Under the hood we've incorpo- 
rated many engineering gems that 
only an engineer could love. 

For example: an additional oil cool- 
ing system to spray oil onto the bottom 
of each piston for extra cooling. 

Forty percent more chrome on the 
upper piston rings for greater longevity. 



Sodium -filled exhaust valves 
to help withstand excessive 
heat. 

New metallurgical alloys in 
valve seals and swirl chambers. 

It's axiomatic that these and other 
advancements are typical of the 5000 
Turbo Diesel's careful engineering. 

Complementing all of this engi- 
neering is the luxury of a classic Euro- 
pean touring interior: upholstered, 
contoured seats. Plush carpets. Air- 
conditioning. Digital clock. Full in- 
strumentation, including tach and 
turbo boost gauges. And an AM/FM 
stereo radio with cassette player. 
The Audi 5000 Turbo Diesel. 
The turbo diesel of turbo diesels. 
For your nearest Porsche Audi 
dealer or details on the Audi Delivery 
In Europe Program, call toll-free 
(800) 447-4700. In Illinois, (800) 
322-4400. 

*Use "estimated mpg" for compari- 
sons. Mileage varies with speed, trip 
length, weather. Actual highway 
mileage will probably be less. 

©1982 Porsche Audi 

RORSCIHE +AUDI 



Audi: the art of engineering. 
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Discovery Reform: 
Long Road to Nowheresville 



In June of 1981 the Advisory Committee on the Federal Rules of Civil 
Procedure, the drafting arm of the Judicial Conference's Committee on Rules 
0/ Practice and Procedure, issued its draft of proposed changes to the federal 
rules in three areas: (1) reform of procedures for the holding of pretrial 
conferences and for the scheduling and management of litigation by district 
judges, (2) the control of discovery abuse, and (3J the need to conform the 
rules to the jurisdictional provisions of the Magistrates Act of 1979. The 
proposals have not been submitted as yet to the Judicial Conference. 

In this article well-known commentators judge Mary M. Schroeder and 
John P. Frank deal with the discovery and litigation management aspects of 
the proposed rules amendments. 



By Mary M. Schroeder and 
John P. Frank 

For years it has been accepted doctrine 
that there is serious discovery abuse. 
While the extent of abuse is exagger- 
ated, what there is is grave. The makers 
of the Federal Rules of Civil Procedure 
took a first pass at the evil in 1978. 
When those efforts were adopted by the 
Supreme Court in 1980, Justice Powell, 

joined by Justices Stewart and Rehn- 
quist, dissented from the promulgation 
because he thought the cure was so in- 
significant that it would have been bet- 
ter to table the proposals in favor of a 
fresh start (446 U.S. 995). 

Goaded by justice Powell's observa- 
tions, the rulesmakers began anew. A 
revision is now on its way to the ulti- 
mate committee that must pass the sug- 
gestions along to the Judicial Confer- 
ence, the Supreme Court, and to Con- 
gress. The odds are that by some time in 
1983 we will be operating under a con- 
siderable set of changes. 

From the standpoint of cost and de- 
lay, we fear that the proposed rule 
changes make a bad matter worse. 
Since the subject presumably now will 
be left alone for some years, this is too 
bad. We fear that the rulesmakers have 
thrust for the jugular — and missed. 

For purposes of a simple and impres- 
sionistic analysis, an estimate without 
science, we submit a point system. It 
evaluates the proposals in terms of how 
much each reduces the cost and delay 
of litigation or increases it. A 10 would 



be a high prospect for substantial re- 
duction in cost and delay while a 
minus 10 would probably greatly in- 
crease them. Nothing either pro or con 
reaches this level. A 5 is a substantial 
improvement or a substantial detri- 
ment. A 3 is a small improvement or, 
conversely, a small detriment. A 1 is a 
token on either side of the scale. 

Tliere are essentially five changes 

proposed: 

1. Rules 7 and 11 cover the signing of 
pleadings and motions. The revisions 
would provide that the signature is a 
warranty that the paper is filed "after 
reasonable inquiry," that the position 
taken is "well grounded in fact and is 
warranted by existing law or good faith 
argument" for the change of law, and 
that it is not imposed for any improper 
purpose, such as to cause delay or in- 
crease cost. 

Should a court find that this rule has 
been violated, there may be abundant 
sanctions, including attorney's fees. 

Applying our criteria to the proposed 
Rules 7 and 11, we would give them a 1 
on the plus side and a 3 on the negative. 
It is possible that on rare occasions 
someone will abstain from signing 
something because of this rule. On the 
other hand, the resisting party may see 
an opportunity to force a hearing on the 
nature of the "reasonable inquiry" 
made as to the factors listed. Any such 
position will force court time, 
memoranda, perhaps even testimony. 

If we thought there were any serious 



prospect of this negative consequence, 
we would rate the liability higher. For 
reasons developed later, however, we 
think it more likely that almost no one 
will pay any attention to the change. 
On this hopeful basis, we would rate 
proposed Rules 7 and 11a negative 3. 

2. Rule 16, the pretrial rule, is ex- 
panded from a few lines and a short 
note to several pages and a 4,500-word 
note. The note is roughly twice the 
length of any 1937-82 note and is ap- 
proximately 18 times the length of the 
existing note for Rule 16. We do not 
think that this expansion will be much 
help to the lawyer or judge who picks 
up the rule in the courtroom to respond 
to a point. We believe that, on the 
whole, the reporter, Arthur R. Miller, 
would do better to save such luxuriance 
for the admirable text he and Charles 
Alan Wright offer. 

But that goes to style. We turn to the 
details of the proposal itself. Rule 16(a) 
adds a series of objectives for the pre- 
trial conference. All are benign at best, 
innocuous at worst. They are unlikely 
to affect anything. The big plus of the 
rule is the point at which it makes no 
change: the pretrial conference is left 
discretionary. By standing pat, the rule 
at least avoids the abuse of creating ex- 
cessive pretrial conferences. Since 
there was some pressure in that direc- 
tion, we would call the nonchange a 
plus 3 in our casual rating system. 

The proposed Rule 16(b) requires a 
scheduling order in substantially every 
case. There are exceptions con- 
templated, but they are too minor to be 
worth detailing. What is important is 
that the scheduling order is to follow a 
scheduling conference, which in turn 
requires some consultation by the court 
with the parties. 

Professor Wright in his general de- 
scription of the whole of the Rule 16 
changes has called them "grotesque." 
The biting adjective is particularly tell- 
ing as to Rule 16(b). Litigation is om- 
nipresent, but discovery abuses are not. 
To require a scheduling procedure in 
the countless thousands of cases in 
which there is not any discovery abuse 
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is to add costs and delay where there 

were none before. A most unfortunate 
aspect of the proposal is that for 40 
years the states commonly have been 
tracking with the federal rules. A virtu- 
ally universal scheduling procedure in 
state cases, because of their immense 
volume, is impractical unless it is a 
pure formality. This change thus forces 
disjunction between state and federal 
practice, where uniformity is highly 
desirable. 

We regard the scheduling conference 
as useful in the cases that need it, a sub- 
ject to which we shall return, but this 
broad-scale mandate is overidll. It im- 
poses procedures where none are 
needed. We would rate the plus, l and 
the minus, 5. 

Rule 16(c) defines what is to be done 
at pretrial conferences. The changes are 
that the participants at the conference 
may "consider and take action" with 
respect to formulation of issues, the 
elimination of frivolous claims nr de- 
fenses, determination of witnesses and 
documents, possibility of settlement, 
arid other good things. Nonperform- 
ance by counsel in a variety of ways is 
subject to sanction. 

We think this change is helpful as far 
as it goes. We wish it had gone further. 
The authorization for the elimination of 
the frivolous claim or defenses at a pre- 
trial conference is clearly a plus but a 
small one, for there are very few claims 
or defenses that are, in the tectinical 
sense, "frivolous." Hence, we would 
give this a 1. 

So much more can be done usefully 
at pretrial conference that this must be 
regarded as a lost opportunity. The con- 
ference is an occasion under the rule for 
the disposition of pending motions, but 
that is less than the conference could 
achieve given proper authorization by 
the rules. Certainly at the final pretrial 
conference, any matter as to which 
there is no showing of a substantial fac- 
tual question should be subject to 
summary judgment, whether a motion 
has been made or not. The court also 
should be authorized to require admis- 
sions under Rule 36 or a willingness to 
accept sanctions if a request proves to 
be wrongfully denied. The rule does 
not cause added cost or delay, but for 
failure to take the obvious opportunity 
to eliminate cost or delay, we would 
give it a negative 3. Whether or not jus- 
tice Powell would approve these par- 
ticular added requirements, the rule is 
short of his goal of doing more where 
more could be done. 

3. Rule 26(a) and (b) repeal the pro- 



vision of the existing rule permitting 

unlimited frequency of discovery ab- 
sent a court order. Instead they provide 
that the discovery ought to be limited 
when it is unreasonably cumulative, 
when the information could be ob- 
tained more economically elsewhere, 
when there has been abundant oppor- 
tunity for the discovery, and when the 
discovery is unduly burdensome or ex- 
pensive, taking into account a number 
of factors. The factors to be considered 
are the needs of the case, the amount in 
controversy, limitations on the parties' 
resources, and the importance of the is- 
sue. 

This is a very large breakthrough. It 
should not merely reduce cost and de- 
lay, but it also should promote substan- 
tial justice. Where discovery abuse 
exists, it is frequently a device for pric- 
ing the weaker litigant out of the mar- 
ket. Even where it does not have this 
malign purpose, it can have the conse- 
quence of making discovery appall- 
ingly expensive and time consuming. 
The recognition that discovery should 
have some relation to the needs of the 
case and the amount in controversy in 
an earnest effort to control that abuse is 
the best feature of these rules changes. 
We hope it will open the door to a sub- 
ject to which we shall avert, that of put- 
ting cases on different discovery tracks 
in terms both of their needs and of their 
capacity to carry the financial burden. 
We would certainly rate this as a plus 5. 

4. Rule 26(g) is something else again. 
This provides that if any request for 
discovery or response or objection to 
discovery is made, it may not be inter- 
posed for any improper purpose — for 
instance, to harass or cause delay or ex- 
pense. It also may not be unreasonable 
or unduly burdensome or expensive, 
given the needs of the case, the dis- 
covery already had, the amount in con- 
troversy, and the importance of the is- 
sues. If the particular discovery request 
or objection does not measure up to 
these standards, the court shall impose 
awesome sanctions. 

Here, we fear, optimism overrides 



AuTiiOK.s- NOTE: THis article has been 
reviewed by )oseph A. Ball of Long 
Beach, a lormer president of the State Bar 
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committee of the A.B.A. Litigation Sec- 
tion, and by Albert E. jenner, Jr., of 
Chicago, a member of the Advisory 
Committee on Civil Procedure and 
chairman of the Committee on the Uni- 
form Rules of Evidence. Each Joins in 
the views expressed by the authors. 



judgment. This opens a vista of endless 

hearings to determine whether a par- 
ticular inquiry was warranted under 
these rules. We fear that this gives a 
prodigious advantage to the long purse 
over the short, to those who can endure 
the expense of the argument. We would 
evaluate the proposal on its affirmative 
side as a plus 1 by way of attempt to 
reduce cost and delay, and, if the rule is 
in fact taken seriously and practiced, as 
causing much more cost and delay than 
it cures. We would give it a negative 5. 

Let us sum up our comments on these 
proposals. If we were to operate within 
the framework of these rules and had 
the rule-making power, we would 
adopt Rule 16(a] as possibly useful and 
certainly innocuous. We would adopt 
26(a] and (b] as, we hope, very helpful. 
We would take 16(c) as useful as far as 
it goes, regretting only that it does not 
go further. The rest we would let go. 

At the same time as we express these 
doubts, we have great respect for the 
earnest efforts of the conscientious 
committee that has sought to make dis- 
covery improvements. We have appre- 
ciated the courtesy with which we were 
heard, and we appreciate that a good 
many of our thoughts are reflected in 
the 1978 and 1982-83 rules. We hope it 
is not ungracious to continue the dis- 
cussion. 

The committee deserves more than 
negative carping. We have the duty of 
offering affirmative suggestions. To 
these we turn. 

We begin with two premises: Rule 
changes ought always be made only 
where clearly necessary, and, wherever 
possible, they should be simple. There 
is a little circle of cognoscenti who 
know with precision what is happening 
to the rules. There are 400,000 lawyers, 
more or less, who may have to live with 
them. Superfluous rules are a nuisance. 
Subtle little changes are ineffective. For 
illustration, a 1978-80 change added 
Section 26(f), providing that courts 
must have a discovery conference on' 
motions of an attorney. A conference 
"shall" tentatively identify issues for 
discovery putpoaes. 

The exact nature of this change at- 
tracted sharp discussion among those 
intensely interested when it was con- 
sidered. A survey of numerous courts 
in the West after its adoption showed 
widespread unawareness that any 
change has been made. The success of 
conferences on discovery seems to de- 
pend less on the content of the rule 
than the style of the judge. So far, at 
least, all the intensity amounts to no 
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i^*^ The Schroeder-Frank impressionistic point score appraisal 

of the 1982 proposed Federal Civil Rules changes in terms of effect 

on cost and delay 


Rule 


Points for reduction of 
cost and delay 


Points for increase 
of cost and delay 


7 & 11 

16(a) 
16(b) 
16(c) 

26(a) & (b) 

26(g) 

Totals 


1 
3 
1 
1 
5 
1 

12 


3 

5 
3 

5 

16 


Net loss: 


4 points 





more, in practical effect, than whistling 
into the wind. 

Nevertheless, there are things that 
can and, we submit, should be done. 
Here are some: 

1. Where discovery abuse exists, it is 
likely to be under Rule 33 or 34 — abuse 
of interrogatories or of document pro- 
duction. The proposed rules do nothing 
about either. The Litigation Section of 
the American Bar Association has long 
pushed for a limit on the number of in- 
terrogatories. At an earlier stage, until 
experimentation had been undertaken, 
we were doubtful about this, but now 
extensive experimentation has been 
undertaken, and it is apparent that the 
limitation system works. 

We believe that the number of inter- 
rogatories should be limited to a fixed 
allowance — say 30— without further 
court order. We are satisfied from the 
experience in more than 20 federal dis- 
tricts that the benefits in eliminating 
surplus interrogatories are far greater 
than any delay or cost resulting from 
the occasional felt necessity to increase 
the number or from arguments as to 
whether an interrogatory is multifari- 
ous and so violates the rule in spirit. 

This abuse, if it is to be corrected, 
should be dealt with by a uniform rule. 
It would be miserable, to have different 
rules of procedure on so basic a matter 
for different districts. 

2. There is nothing wrong with exist- 
ing Rule 37, the sanctions rule, except 
that it is not enough used. We now have 
adequate machinery to control dis- 
covery abuses under that rule if we 
would only use what we have. State 
and federal judicial centers, bar associ- 
ations, and judges' associations should 
be stimulated to encourage the impo- 
sitions of sanctions, virtually automati- 
cally, as to discovery wrongfully 
sought or objections wrongfully made. 



This does not call for a moral judg- 
ment. If the parties must go to court 
over a discovery issue, the cost of the 
trip has to be borne somewhere. We be- 
lieve that, other than in exceptional cir- 
cumstances, it should be borne by the 
loser. It has been our direct observation, 
although limited, that discovery con- 
troversies plummet when sanctions are 
used. Scattering sanctions through four 
other rules is not likely to serve much 
of a purpose in light of the fact that 
sanctions are not being used effectively 
now under existing Rule 37. We would 
do better to learn to use what we have 
rather than to build anew. 

3. A pretrial conference should be 
allowed automatically on request 

whenever document production ex- 
ceeds 10,000 or depositions exceed ten, 
to determine whether these trips are 
necessary. 

4. Rule 83, which in turn governs 
local rules, should be amended to en- 
courage controlled experimentation. 
One can only sympathize with the 
earnest effort of the discovery rulemak- 
ers. The problem is immense but abuse 
is occasional. As of the moment, we do 
not know what to do about this without 
causing greater illness than we cure. 
Hence, rulemaking becomes flailing 
about. Experimentation would help. 

5. We need to know more about 
which devices will work nationally to 
control incessant costs and delay in 
discovery. One is the indiscriminate 
scheduling device used in these rules. 
As we have suggested, we believe that 
this causes more trouble than it is 
worth. The second is the device of time 
cut-off; discovery should be finished by 
a given point in time — say, six 
months — after which if either side 
wants further discovery there could be 
a pretrial conference to make a 
schedule. This is using time to sift out 



the cases that actually warrant confer- 
ences. 

A third is the classification or track- 
ing device by which cases are put by 
either the court or court staff at their 
beginning onto a fast track, highly lim- 
ited discovery pattern, or a full-scale 
discovery pattern. Mistakes, of course, 
will be made under that procedure, but 
the cases can be taken off a track by 
motion. It is to be hoped that most of 
the cases will be classified appropri- 
ately and that the amount of conference 
and court time required for reshuffling 
will be negligible. A very small case 
may be allowed no discovery; the little 
case may get a set of interrogatories and 
a couple of depositions; a larger case 
will get what it needs. 

There are experiments under way 
now in the United States with these de- 
vices. It is too soon to be confident as to 
which, if any, will work. Experimenta- 
tion should be stimulated in the hope of 
learning. 

The A.B.A.'s Action Commission to 
Reduce Court Costs and Delay, of 
which Leonard Janofsky, a former 
A.B.A. president, is chairman, is en- 
gaged in encouraging experimental 
procedures to reduce cost and delay. It 
has projects going for reduction and 
control of discovery, but these must 
dominantly be in the states because 
Rule 83 precludes their use in the fed- 
eral system. At the same time, there is a 
proliferation of local rules within the 

federal system that is itself becoming 
an abuse. In Denver, for example, the 
practitioner needs a giant wall chart to 
keep track of the different procedures of 
the eight federal judges in this one 
state. 

We believe that Rule 83 should be 
amended to permit highly controlled 
and time-limited experimentation with 
devices to reduce cost and delay in liti- 
gation. In very real part, this means cost 
and delay caused by discovery. The 
Janofsky commission is well funded 
and well staffed. Given an opportunity, 
it may reasonably be hoped to do some 
good. So also with many other projects 
throughout the country. 

It would be too bad to cut off the 
prospect of serious reduction of dis- 
covery abuse by alterations that do not 
do very much. 



(A former state court appellate /udge 
in Arizona, Mary M. Schroeder is a 
member of the United States Court of 
Appeals for the Ninth Circuit, /ohn P. 
Frank practices in Phoenix as a partner 
in Lewis and Roca.j 
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By Edward E. Shea 

The last two decades have seen major 
changes in the law relating to product 
liability — the development of strict lia- 
bility; long-arm jurisdiction; elimina- 
tion or limitation of privity in most 
states; expansion of pretrial discovery; 
extension of design and warning duties 
to include foreseeable misuse; and in- 
terpretation of statutes of limitations to 
run from injury or from discoverability 
of injury or its cause rather than the 
time of sale of the product. 

Recent court decisions adopting new 
theories of industry liability ^nd ex- 
panding insurance coverage for latent 
injuries and diseases are making still 
more fundamental changes. The result 
is billions of dollars of potential liabil- 
ity exposure without clear answers 
where the liability may fall or what 
should be done to minimize the risk. As 
a result, there is growing interest in 
federal legislation to clarify the rights 
of claimants injured by products and 
the duties of product manufacturers 
and their insurers. This article dis- 
cusses the court decisions and recent 
and pending legislation and pives rea- 
sons why adoption of national uniform 



product liability legislation is timely. 

A traditional requisite for proof of 
product liability based on negligence, 
breach of warranty, or strict liability is 
sufficient evidence to identify the 
manufacturer or seller of the product. 
In recent years, however, the courts 
have been presented with a major vol- 
ume of cases involving latent diseases 
or injuries. Best known are the cases 
seeking to recover for asbestosis, 
mesothelioma, and bronchogenic car- 
cinoma alleged to have resulted from 
exposure to asbestos and the cases seek- 
ing to recover for cancer suffered by 
daughters alleged to have resulted from 
their mothers' use of diethylstilbestrol 
during pregnancy. Under recent in- 
terpretations of statutes of limitations, 
these claims are not necessarily barred 
because the products were sold many 
years ago. Plaintiffs' counsel, however, 
found they were faced with a further 
barrier — the major difficulty or impos- 
sibility of proving the identity of the 
manufacturers and sellers of the asbes- 
tos and DES used. 

To overcome this barrier, plaintiffs' 
counsel sought relief from the burden 
of manufacturer identification and 
sought to impose joint liability on manu- 



facturers of asbestos and DES as indus- 
tries. Two theories were argued initially; 
concerted action liability and alternate 
liability. Precedent for concerted action 
liability was found in HaJl v. E.I. du 
Pont de Nemours &■ Company, 345 
F.Supp. 353 (E.D. N.Y. 1972), in which 
the court ruled that manufacturers of 
products alleged to be essentially iden- 
tical (blasting caps) could be held 
jointly liable for injuries if they en- 
gaged in concerted action by conspir- 
acy or agreement to control the risks of 
the product, for example, through 
membership in an industry association. 
Alternate liability was argued on prec- 
edent found in Summers v. Tice, 199 P. 
2d 1 (Calif. 1948), in which the court 
ruled that two hunters who fired guns 
simultaneously could be held jointly li- 
able for injury, although the plaintiff 
could not identify which hunter fired 
the shot causing injury. 

An article, "DES and a Proposed 
Theory of Enterprise Liability," pub- 
lished in 46 Fordham Law Review 963 
(1978), has been cited frequently in 
subsequent court decisions. The article 
pointed out that concerted action liabil- 
ity, as outlined inHaJJ, might not apply 
to a product manufactured by a large 
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number of widespread manufectureis, 

only some of whom were named as de- 
fendants, and might require proof of a 
conspiracy, agreement, or understand- 
ing beyond mere parallel practices. The 
article noted that the events in Sum- 
mers occurred simultaneously at one 
location and both hunters potentially 
responsible were defendants. The arti- 
cle proposed adoption in the pending. 
DES cases of a hybrid theory called "en- 
terprise liability." Under this proposal 
the burden of manufacturer identifica- 
tion would be shifted to manufacturers 
named as defendants on proof of sev- 
eral elements, the most important being 
proof that a generically similar defec- 
tive product was manufactured by all 
the defendants, the joined defendants 
accounted for a high percentage of the 
defective products on the market at the 
time of the plaintiffs Injury, and there 
existed an insufficient industry-wide 
standard of safety as to manufacture of 
the product. 

The courts so far have been cautious 
about adopting industry liability and 
none has embraced "enterprise liabil- 
ity" as proposed in the law review arti- 
cle, fai Lyons v. Premo Pharmaceuticals 
Labs, Inc., 406 A. 2d 185 (1979), a New 
Jersey intermediate appellate court 
ruled that theories of industry liability 
do not apply when the manufacturer 
can be identified. In Abel v. Eli Lilly &■ 
Company, 289 N.W. 2d 20 (1979), a 
Michigan intermediate appellate court 
rejected enterprise liability. In a two- 
to-one decision, however, it found 
precedent in Michigan law to relieve 
the plaintiffs of the burden of manufac- 
turer identiHcation and allow them to 
proceed on theories of concert of action 
liability and alternate liability. In Oavis 
V. yearwood, 612 S.W. 2d 917 (1980), 
the Tennessee Court of Appeals refused 
to adopt theories of industry liability in 
a lawsuit against 102 defendants, in- 
cluding 59 manufacturers, resulting 
from a fire in a )ail that began in a pad- 
ded cell alleged to have contained a va- 
riety of materials including nylon, 
latex, polyvinyl chloride, and fl«dble 
polyurethane foam. Some lower courts 
have rejected all theories of industry 
liability in DES cases, and some have 
stated that adoption of enterprise liabil- 
ity would be proper only by a state su- 
preme court or legislature. 

In 1980 the Supreme Court of 
California announced a new theory of 
several industry liability. This theory 
was adopted in SindeiJ v. Abbott Labo- 
ratories. 607 P. 2d 924, in a DES case 
after finding lengthy allegations of par- 



allel manufacturer activities insuffi- 
cient to support concerted action liabil- 
ity, finding joint alternate liability un- 
justified because only five of 200 manu- 
facturers were before the court, and re- 
jecting enterprise liability because of 
the widespread decentralized nature of 
the industry and the fact that many 
standards followed in the industry are 
imposed by government regulation. 
The court formulated a new theory 
under which the action could proceed 
provided that manufecturers having a 
"substantial percentage" of the market 
are named as defendants with several 
liability allocated among them based 
on their market shares. This theory is 
now being called "market share liabil- 
ity," and it was followed in 1981 by a 
New Jersey court in Ferrigno v. EJi Lilly 
Br Company, 420 A. 2d 1305. 



New theories 

abound 
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The Appellate Division, First De- 
partment, New York in Bichler v. Eli 
Lilly 6* Company, 436 N.Y.S. 2d 625 
(1981), upheld jury instructions that 
concerted action liability could be im- 
posed on a DES manufacturer without 
proof of an actual conspiracy if the jury 
found either conscious parallelism or 
independent actions substantially aid- 
ing or encouraging failure to test the 
product. If upheld, this decision would 
considerably expand joint industry lia- 
bility. A federal district court in Massa- 
chusetts, however, granted partial 
summary judgment in favor of manu- 
facturers of DES after careful analysis 
showed that the evidence failed to 
demonstrate any actual agreement 
amounting to concert of action, aiding 
or abetting, or joint venture. Pa3^on v. 
Abbott Laboratories, 512 F.Supp. 1031, 
(1981). As in Sindell, the court specif- 
ically rejected efforts to establish con- 
certed action on the basis of alleged 
conscious parallelism. 

Plaintiffs' counsel have moved 
quickly to employ the new theories of 
industry liability, and the result has 
been shock waves as manufacturers 
find themselves being named in large 
defendant groups alleged to be "indus- 
tries." 

The courts that adopted industry lia- 
bility sought to remove a barrier to trial 
on the merits based on the allegations 
in the asbestos and DES cases. As a 
precedent, however, industry liability 
raises serious difficulties. Among the 



problems are definition of industries 

and identification of their members; de- 
termination of the essential identity of 
products sold for difiiarent markets and 
uses or containing multiple compo- 
nents and raw materials; determination 
of market shares or other means of al- 
locating liability; unavailability of de- 
fense evidence on the merits in older 
cases; and potential adverse effects on 
the activities of industry associations in 
developing product standards and test 
methods and acting as clearinghouses 
for product safety data. 

In addition, there is a problem of 
duplication of defense cost in cases de- 
fended by multiple manufacturers. 
Each manufacturer retains its own 
counsel and wishes to defend its own 
product. Sharing of defense work and 
cost is possible within limits, but that 
co-operation tends to reinforce plain- 
tiffs' theory that the defendants com* 
pose an industry group. If defendants 
responsible for vital portions of the in- 
vestigation and defense should settle, 
the loss of continuity to other defend- 
ants can be a severe blow. Thus, there is 
considerable pressure on manufactur- 
ers to make cost-of-defense settlements 
regardless of the merits to avoid years 
of effort and expense. 

Product liability insurance is part of 
the coverage commonly provided in 
comprehensive general liability 
policies insuring against liability for 
bodily injury and property damage. 
The coverage is accomplished by 
"products hazard" and "completed op- 
erations" provisions. 

A general liability policy obligates 
the insurer with respect to bodily injury 
or property damage caused by an "oc- 
currence" during the policy period, 
which is ordinarily one year. Limits of 
liability are stated per occurrence and 
in the aggregate. For example, a policy 
may limit liability of the insurer to 
$500,000 for each occurrence and 
$1,000,000 for all occurrences within 
the policy period, less a deductible 
amount of $100,000 per occurrence. A 
fairly typical policy defines an "occur- 
rence" as an accident, including con- 
tinuous or repeated exposure to condi- 
tions, that results in bodily injury or 
property damage neither expected nor 
intended from the standpoint of the in- 
sured during the policy period. Some 
manufacturers carry "excess" policies 
with "drop down" provisions in the 
event that liability exceeds the limits of 
the primary policy, but many do not. 

Most product accidents (such as ve- 
hicle collisions or pressure vessel ex- 
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plosions) occur suddenly. The event al- 
leged as the basis of the manufacturer's 
liability is clearly an "occurrence" 
under the policy for the year in which 
the accident happens. Thus, the cover- 
age of that policy, including limitations 
and deductibles, applies. 

Although the product is alleged to 
have been defective since manufacture, 
it has been accepted that an "occur- 
rence" does not happen until the defect 
results in bodily injury or property 
damage — perhaps a number of years 
later. This method of coverage has im- 
portant practical consequences. When 
it issues or renews a policy for a par- 
ticular year, an insurer assumes the risk 
of sudden occurrences involving prod- 
ucts sold in prior years when the manu- 
facturer may have been self-insured or 
covered by another insurer. 

Insurers found product liability cover- 
age increasingly difficult to underwrite 
as tfie courts expanded product liabil- 
ity. A "crisis" developed in the middle 
1970s. Premiums increased sharply and 
coverage was restricted or denied en- 
tirely to some manufacturers. This led 
the Department of Commerce to spon- 
sor a study and propose legislation, to 
which I refer later. 

As the 1970s progressed, the difficul- 
ties of product liability coverage again 
were magnified as litigation to recover 
for nonsudden injuries began to grow. 
Lawsuits were commenced against 
manufacturers of pliarmaceuticals, 
chemicals, construction materials, and 
other products alleging that the prod- 
ucts caused disease or injury either 
gradually over a period of years or 
caused harm that remained apparently 
dormant for years and then manifested 
itself as disease or injury. These cases 
claimed liability that far exceeded the 
customary limits afforded for "occur- 
rences" within the annual policy cov- 
erage, including "excess" coverage, 
maintained even by mafor manufactur- 
ers. Because of the nature of the harm 
claimed, it was not clear when an "oc- 
currence" had taken place. 

Faced with enormous potential lia- 
bility, manufacturers contended that 
coverage should be provided under 
policies issued in prior years. Insurers 
asserted claims against earlier insurers 
and against manufacturers with respect 
to earlier periods of self-insurance seek- 
ing to shift to them at least a propor- 
tionate share of liability for latent dis- 
eases and injuries. Two principal 
theories have been argued: "manifesta- 
tion" and "exposure." 

The manifestation theory was 



adopted by the Supreme Court, New 

York County, in American Motorists 
Insurance Company v. E.R. Squibb &■ 
Sons, Inc., 406 N.Y.S. 2d 658 (1978), 
and the insurer whose policies were in 
effect during the years when injuries 
from diethylstilbestrol manifested 
themselves was held liable. The expo- 
sure theory was adopted by a federal 
district court in Michigan in Insurance 
Company of North America v. Forty- 
Eight Insulations, Inc., 451 F.Supp. 

1230 (1980). The decision was affirmed 
on appeal, and the Supreme Court de- 
nied certiorari. The result was that in- 
surers providing coverage during the 
years of worker exposure to asbestos in- 
sulation sold by the defendant manu- 
facturers were held obligated for a pro- 
portionate share of the liability to 
claimants suffering from asbestosis, al- 
though the harm did not manifest itself 
until many years later. The exposure 
rule also was later applied by the court 
to claims resulting from mesothelioma 
and bronchogenic carcinoma. 
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In subsequent decisions the exposure 
theory was adopted by the Fifth Circuit 
in Porter v. American Optical Corpora- 
tion, 641 F. 2d 1128 (1981), and by the 
U.S. District Court in the District of Co- 
lumbia in Keene Corporation v. Insur- 
ance Company of North America, 513 
F.Supp. 47 (1981). At that point, a po- 
tential trend seemed possible toward 
the exposure theory, which, the courts 
observed, tends to allocate liability 
widely among insurers and reduces the 
difficulty experienced by maniifactur- 
ers, distributors, and retailers of asbes- 
tos and other products in obtaining cur- 
rent coverage. 

Recent decisions, howevw, have not 
followed the potential trend and have 
opened possible new directions. In 
Eagle-Picher Industries v. Liberty 
Mutual Insurance Company. 523 F. 
Supp. 110 (D. Mass. 1981), the court 
adopted a manifestation theory. Placing 
emphasis on analysis of the policy lan- 
guage. Judge Rya Zobel held that injury 
occurs when exposure produces clini- 
cally evident diseases that can be diag- 
nosed. On appeal of the district court's 
decision in Keene Corporation, the 
Court of Appeals for the District of Co- 
lumbia Circuit held that insurers who 
had policies outstanding during 
periods of inhalation exposure, expo- 



sure in residence, and manifestation 

must each provide full coverage to the 
insured manufacturer (667 F. 2d 1034 
(1981)). With one dissent, the court 
also held that the coverage must be 
provided by the insurers without prora- 
tion for periods when the manufacturer 
was uninsured. The court stated that 
liability among the insurers should be 
allocated according to the "other insur- 
ance" provisions of their policies, 
which contain formulas for contribu- 
tion by equal shares and by limits. 

The only consistency now found in 
the courts' decisions is a tendency to 
decide in favor of theories that provide 
the greatest insurance coverage on the 
facts of the case before them. (Keene 
and American Motorists involved the 
relatively unusual situation in which 
the manifestation theory provided 
greater coverage than the exposure 
theory.) Resolution may have to await 
review by the Supreme Court, but its 
decision on March 8, 1982, to decline to 
review the Keene case may mean a 
lengthy wait. 

Faced with growing exposure to lia- 
bility and expense during the product 
liability crisis, manufacturers and in- 
surers have sought legislative relief. 

State legislatures have adopted a va- 
riety of reform laws. The most common 
restriction has been a statute of limita- 
tions requiring that any product liabil- 
ity action be commenced within a rela- 
tively short period (two to six years) 
after a product defect is discovered or 
became discoverable, but in no event 
later than a somewhat longer period 
(ten to 12 years) after the product was 
first delivered to its initial purchaser. 
Other common provisions clarify the 
availability of defenses based on (1) the 
state of the art at the time the product 
was made, (2) modification of the 
product subsequent to sale, and (3) use 
of a product beyond its reasonable an- 
ticipated life. 

The Department of Commerce spon- 
sored an interagency task force on 
product liability that included repre- 
sentatives of several government agen- 
cies supplemented by an advisory 
committee of representatives of indus- 
try, labor, law firms, insurers, and con- 
sumer organizations. The task force 
published its final report in 1977, and 
the department published a draft model 
code for adoption by state legislatures. 
After public comments, the Model Uni- 
form Product Liability Act was pub- 
lished by the department in 44 Federal 
Register 62714 (1979), together with an 
analysis of its provisions. A statute con- 
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taining many provisions of the 

M.U.P.L.A. has been adopted in Con- 
necticut. Otlier states have adopted 
some of its provisions. 

On March 1, 1982, the Consumer 
Subcommittee of the Senate Committee 
on Commerce, Science, and Transpor- 
tation published for comments a sec- 
ond staff draft of a bill entitled the 
Product Liability Act of 1982. High- 
lights of that proposed act are: 

• Section 3 provides that any claim 
brought against a manufacturer or other 
product seller for harm caused by a 
product is a "product liability action" 
governed by the act regardless of liabil- 
ity theory, but does not include any ac- 
tion for harm to the product itself or 
commercial loss. 

• The proposed act would supersede 
other state, but not federal, law regard- 
ing matters covered by it, but it permits 
reference to other sources of law 
whenever the act does not deal with a 
subject area. Jurisdiction of federal and 
state courts remains unchanged. 

• Under Section 4(a) a manufacturer 
is liable if the claimant establishes by a 
preponderance of the evidence that the 
product was unreasonably unsafe (1) in 
construction, (2) in design, (3) because 
the manufacturer failed to provide ade- 
quate warnings or instructions, or (4) 
because the product did not conform to 
an express warranty made by the manu- 
facturer with respect to the product. 
The claimant also must establish by a 
preponderance of the evidence that the 
product was manufactured by the de- 
fendant and that the unreasonably un- 
safe aspect of the product was the prox- 
imato cause of the harm complained of 
by the claimant. This provision would 
eliminate industry liability, joint or 
several. 

• Sections 4{b), (c), (d), and (e) pro- 
vide criteria for determining whether a 
product is unreasonably unsafe. Of 
special interest, Section 4(c)(3) permits 
consideration of an alternate design of- 
fered as evidence that a product was 
unreasonably unsafe In design. The 
claimant must establish, however, that 
(1) the manufacturer knew or should 
have known about the alternate design 
and (2) the alternative design would 
have (a) utilized only science and 
technology for which there was sub- 
stantial scientific, technical, or medical 
support; (b) provided better safety with 
regard to the hazard which caused 
claimant's harm and equivalent or bet- 
ter over-all safety than the chosen de- 
sign; and (c) been desirable func- 
tionally, economically, and otherwise 



to the person who uses it. 

• Under Section 4(d) a manufacturer 
must provide adequate warnings or in- 
structions at the time of manu&cture 
and also has postmanufacture obliga- 
tions to provide warnings. The manu- 
fecturer is not liable, however, for fail- 
ure to warn or instruct unless the 
claimant establishes that the manufac- 
turer knew or should have known about 
the danger which caused the claimant's 
harm, and a manufacturer is not liable 
for feilure to warn about dangers that 
are obvious, product misuse or use con- 
trary to warnings or instructions, or al- 
terations or modifications of tlie prod- 
uct that do not constitute reasonably 
anticipated conduct on the part of the 
product user. A manufacturer must 
provide warnings or instructions to the 
product user, but several exceptions are 
permitted to provide warnings or in- 
structions to third parties, including 
employers, experts, and buyers of com- 
ponents or materials incorporated or 
converted into other products. 
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• Subsequent sections provide for lia- 
bility of sellers other than manufactur- 
ers (including failure to transmit ade- 
quate warnings); presumptions relating 
to compliance or noncompliance with 
government standards; comparative 
negligenc:!! or assumption of risk de- 
termined by special interrogatories; 
misuse, alteration, or modification of a 
product; reduction of damages by the 
amount of workmen's compensation 
benefits and elimination of related 
subrogation, contribution, indemnity 
and lien rights; limitations of claims; 
punitive damages; denial of admissibil- 
ity in evidence of subsequent remedial 
measures taken by manufacturers; and 
a prospective effective date applicable 
to actions filed after its date. 

• Of special interest, the period of 
limitation of actions for products that 
are depreciable capital goods is 25 
years from the date of first delivery, but 
the limitation does not apply if the 
claimant's harm was caused by pro- 
longed exposure or, if caused within 
the 25 -year period, did not manifest it- 
self until after expiration of that period. 
In addition, no claim may be brought 
more than two years after the claimant 
discovered or should have discovered 
the harm. 

The Senate subcommittee is holding 



hearings on the draft legislation and 

reportedly plans further action in 1982. 
If the act is adopted, its application will 
apply to the extent of the power of Con- 
gress to regulate commerce under the 
Constitution. While the commerce 
power has been construed broadly by 
the courts, there will inevitably be 
some cases in which arguments can be 
made that pre-emption by the act does 
not apply and prior state law should 
govern. 

There is now serious interest in Con- 
gress in national product liability legis- 
lation. To persons injured by products, 

national legislation can bring impor- 
tant help. Claimants will benefit be- 
cause some states have not adopted any 

form of strict liability, eliminated priv- 
ity, or taken many other steps sure to be 
considered in national legislation. The 
public will benefit from a clear state- 
ment by Congress that the principles of 
modem product liability are not a tem- 
porary phenomenon resulting from 
sympathetic attitudes of some courts 
but a reallocation of responsibilities in 
recognition of realities of modern man- 
ufacture, distribution, and use of prod- 
ucts. The public also will benefit from a 
clear definition of manufacturer duties 
in meaningful and realistically achiev- 
able terms. 

Threatened by the continuing prod- 
uct liability crisis and change that 
cannot be measured by underwriters, 
manufacturers and insurers also will 
support federal legislation. They will 
benefit from clearer uniform standards 
that require consideration of practical 
technical feasibility at the time of man- 
ufacture, provide clear guidelines on 
warning methods, and recognize 
legitimate and necessary relationships 
between cost, feasibility, useful life, 
alteration, and foreseeabiiity of use and 
misuse. 

The draft Product Liability Act of 
1982 will need revision to reflect valid 
viewpoints from many interested 
groups, but it is timely for Congress to 
move forward with a national product 
liability law. 



(Edward E. Shea handled product 

liability matters for more than (en years 
as vice president and general counsel 
for Heichhold Chemicals, Inc., where 
he also served as chairman of the board 
until late 1981. He is now counsel to 
Wendels, Marx, Davies and Ives in New 
York City and is also a consultant and 
lecturer for industry associations and 
an adjunct professor ot the Graduate 
School of Business of Pace University.) 



May, 1982 • Volume ^y''^<^^ter<a\ 



Observations 

on the 
Pernicious 
i^ractice of tlie Im 



By Frederic Grant, Jr. 

An element of political life in the early 
days of the Republic was heated con- 
troversy over proposals to abolish or 
regulate the "order" of lawyers. These 
ideas, discussed with varying degrees 
of intensity in the states, found their 
fullest expression in a letter debate in 
the Boston newspapers in 1786. Under 
the pseudonym "Honestus," the Boston 
Republican leader, Benjamin Austin, 
Jr., contributed a number of letters 
charging that lawyers had combined as 
an "order" that exerted an evil influ- 
ence in the community. He maintained 
that this "order" complicated legal 
proceedings, prevented citizens from 
representing themselves in court, and 
controlled admission to practice for 
their own ends. In his view, lawyers 
charged excessive fees, acted as a divi- 
sive force in society, and as "hireling 
tongues" stood ready to support abso- 
lutely any cause for enough money. 

Austin went considerably further 
than most modern proponents of these 
ideas when he demanded the "annihi- 
lation" of this body, "who by their in- 
fluence . . . render every appeal to the 
laws ruinous to those who employ 
them." The resulting debate on "the 
pernicious practice of the law," includ- 
ing approximately 150 letters in the 
newspapers, is remarkable both for its 
modern tone and for the depth and 
vigor with which it examines the state 
of the practice of law in hard-pressed, 
postrevolutionary Massachusetts. It 
was a prelude to Shays' Rebellion, an 
uprising of agrarian debtors in western 
Massachusetts, the recent memory of 
which hung over the men who drafted 
the United States Constitution in 
Philadelphia the following summer. 

Austin was the younger son in a Bos- 
ton merchant family politically allied 
with Samuel Adams. His father, who 
had been described by a Tory as "very 
officious in politicks," was a successful 
ropemaker and local political figure. 
The son who achieved prominence as a 
political writer under "Honestus" and 
other signatures and as a Republican 
political leader was born in 1752. He 
achieved early note for his writings on 
trade, as "Friend to Commerce," and at- 
tacks on the Tories, as "Brutus." 



The younger Austin had traveled to 
Europe in 1783 at the age of 31 and re- 
turned to Boston that year to go into 
business with his older brother. To- 
gether they bought and operated a 
ropewalk on Beacon Hill, near the pres- 
ent site of Suffolk University Law 
School, and they maintained a store on 
Long Wharf in the center of town. 
Samuel Eliot Morison v^rrites that Aus- 
tin "succeeded Sam Adams as favorite 
of the Boston mob," which can be read 
less stridently as a statement of his 
prominence as a Republican leader. He 
was elected to the Massachusetts Sen- 
ate in 1787, the year after his efforts as 
"Honestus," and again from 1789 to 
1794. Continued and frequent contribu- 
tions to the Independent Chronicle in 
following years, notably under the 
names "Old South" and "The Exam- 
iner," lend credence to the suggestion 
that he was an editor of that newspaper. 

Harsh criticism of lawyers, a feature 
of life in the old world, was heard al- 
most from the beginning in the English 
settlements in the new world. It had 
been part of the agitation during the 



American Revolution against the 
wealth and privilege of a favored class, 
but it was tempered by the presence of 
dedicated lawyers among the revolu- 
tionaries. These old hostilities were re- 
kindled by difficult times after the war. 

The first decade of the existence of 
the nation was a time of war debt and 
want, of irritations over opulence and 
the immoderate importation of British 
and continental luxuries, and of pov- 
erty for much of the working and vet- 
eran population. Both in the city and in 
the country the lawyer appeared as the 
sharp edge of hard times, irritating 
creditors with the amount of his fees 
and angering debtors by his representa- 
tion of creditors. A writer in the Massa- 
chusetts Centinel commented in 1786, 
"The profession of Law in this state is 
very much crowded; one fourth part of 
the number of attornies now in prac- 
tice, would be amply sufficient for all 
the business there is done. Still young 
gentlemen are crowding into the pro- 
fession, as though they thought the 
whole community, would live by prac- 
tising Law." 



Benjamin Austin, Jr., was the leading proponent of 
a movement to abolish lawyers in 
postrevolutionary Massachusetts. 
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Tensions between the mercantile, la- 

boring, farming, and professional 
classes in Massachusetts were running 
high in 1785 and 1786. Ttade was poor, 
and the citizens of the state found 
themselves burdened by public debt 
and taxes. Suits to collect private debts 
had risen markedly since 1782 and at 
crest level provided a great deal of un- 
popular work for the lawyers. In 1784 
in Hampshire County every fourth man 
faced a suit for debt, and from that year 
through 1786 the Massachusetts Su- 
preme Judicial Court handled 3,800 
cases for the recognizance of debts that 
had been upheld by the courts of com- 
mon pleas. 

Notices and anecdotes critical of law 
and lawyers were common in Boston 
newspapers in late 1785, but they were 
outnumbered by letters on steps for 
economic and commercial reform. 
"Commerce" in November criticized 
the lawyers as "a certain set of men, 
that we can very well do without. They 
are already too numerous, and rapidly 
increase in numbers, wealth and impu- 
dence. It would puzzle the d-v-1 himself 
to tell what good these creatures ever 
did, or what mischief within their 
power to do, that they ever left un- 
done." 

He portrayed one: 

When R — pleads, amazed spectators gape. 
Not at his eloquence, but at tlie ape; 
Well nuy they gape, for who before ere 
saw. 

So great a clown tiy to explain the — ? 

Some measure of reaction was doubt- 
less expected by the Free Republican, 
when in January, 1786, he closed the 
ninth letter in a series of ten on go\ - 
emmental reform with words of ap- 
proval for the lawyers. "Wherefore, as 
the science of the law is intricate and 
perplexing, and caimot be obtained but 
by long and steady application, profes- 
sors and practisers of it, seem a neces- 
sary order in a free republic." 

It took Austin about one month to 
frame his reply. He proposed as "a sub- 
ject of serious enquiry, whether this 
body of men in a free republic, are a 
•NECESSARY' or a USELESS 'order,' 
and whether the profession ought to be 
supported or abolished?" Austin as 
"Honestus," with considerable popular 
support and the advice of the law re- 
former John Gardiner, hammered home 
the contrary view. He boldly, if un- 
grammatically, stated the charge: 

"But when any number of men under 
sanction of this character are endeavor- 
ing to perplex and embarass every ju- 
dicial proceeding, — who are rendering 



intricate even the most evident princi- 
ples of law, — u'ho are involving eveiy 
individual who applies for advice into 
the most distressing di/^ficulties, — who 
are practising the greatest art in order 
to delay every process, — who are study- 
ing every method to entrap those who 
are acting upon (he unguarded senti- 
ments of honour and equity, — who are 
taking the advantage of every acciden- 
tal circumstance which an unprinci- 
pled person might have, by the lenity 
and indulgence of an honest creditor, — 
who stand ready to strike up a bargain 
(after rendering the property in a pre- 
carious state) to throw an honest man 
out of three quarters of his property." 

Recognizing that among the lawyers 
there "are gentlemen of high esteem 
and confidence," Austin yet declared 
that the mode of the "general practice" 
warranted a radical solution. For "the 
welfare and security of the Common- 
wealth, . . . this 'order' of men should be 
ANNIHILATED." The reform measures 
put forth by Austin, which he asked the 
people to instruct their representatives 
to vote for in the next legislative ses- 
sion, became a subject of heated argu- 
ment through the outburst of Shays' 
Rebellion in the summer. 



A voice for the 
poor and laboring classes 
against lawyers 



Austin, as "Honestus," advanced his 

case against the lawyers in 13 letters 
published between March 9 and June 
22, 1786. The first ten were reprinted in 
June as a pamphlet, Observations on 
the Pernicious Practice of the Law, 
probably with the intention of placing 
Austin's arguments in the hands of 
legislators and the public in a conven- 
ient form. The tone of the pamphlet was 
softened considerably in its famous 
later editions. A remarkable exclusion 
from the known body of "Honestus" 
writings are three letters published in 
the Boston newspapers early the fol- 
lowing year, at the time of the crushing 
of the rebellion, in which he defends 
himself against charges of responsibil- 
ity for the uprising. "Honestus" in- 
sisted that his charges had been re- 
sponsibly stated and that he was not the 
sort of person who recanted freely. He 
held to his basic line: "I wish ever to 
make a distinction between Law and 
Lawyers; the former is a blessing to a 
free people; but the latter according to 
the presmt prevailing practice, are a 
CURSE." 



Austin's fundamental position was 

projudiciary and antilawyer. He be- 
lieved that there ought to be an Ameri- 
can law, iireed of British precedents and 
comprehensible to the citizen, so that 
no intermediaries would be required 
when disputes went to court. He viewed 
law as a science that ought to be stud- 
ied at the university in Cambridge, 
Massachusetts. The one career in law 
he would leave open for the aspiring 
student was "the important station of 
JUDGES." Austin sought legislation so 
that parties who put their disputes to 
reference would be bound by the ref- 
eree's decision. Parties would plead 
their own cases, without the "interven- 
tion" of lawyers, "and the JUDGES to 
recite the whole to the jury, with every 
explanation of law, necessary to regu- 
late them in their decision." 

Austin recognized a right to counsel 
under the Massachusetts Constitution 
(the United States Constitution was 
drafted the following year) and said he 
would permit pleading by friends of the 
parties, who would receive a small set 
fee from the government, and not a cent 
from the interested parties. "The fees 
should be so small as not to encourage 
an 'order' of men to pursue this busi- 
ness merely /or (he pro/it; as we should 
rather encourage every person (who has 
no particular hinderance) to give his 
plea in person or writing." For the de- 
fense of criminal prosecutions brought 
by the government, the state would ap- 
point an advocate general, "whose bus- 
iness should be to appear in behalf of 
all prisoners endicted by the State's At- 
torney." 

Austin found himself torn between 
constituencies as the debate developed, 
especially when his harder words bore 
fruit in rebellion after calls for legisla- 
tive action had failed. As a merchant he 
was greatly concerned with the inters 
ests of a creditor class in economic hard 
times. His initial call to arms speaks di- 
rectly of "the lenity and indulgence of 
an honest creditor," which through the 
agency of a crafty lawyer might cost 
that "honest man" some "three quarters 
of his property." On the other hand, as 
a Republican spokesman for the poor 
and the laboring classes, he voiced 
their interests as against the lawyers. 

In his role as advocate for the poor, 
Austin raised questions Still repeated 
today. "Can the poor man (who cannot 
pay any of this 'order') receive equal 
advantage with the rich, while such a 
body of men exist, who stand ready to 
speak on any subject, and like merce- 
nary troops, can be hired to support any 
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cause for the consideration of a large 

reward? Will not the rich opponent 
overpower the poor man, by the great- 
ness of his gifts to the lawyers?" This 
service of two separate interests, which 
does not explicitly clash in the sugges- 
tion of the elimination of the "middle- 
men" in their mutual disputes, became 
a serious problem for Austin with the 
outbreak of the rebellion of the debtors 
in western Massachusetts. He distanced 
himself firom the rebels, and In his 
newspaper defense the following year 
adopted a more moderate tone, which 
was softened furthel- in later years, 
when in new editions of his fiery pam- 
phlet he transformed the call for "an- 
nihilation" to one for "regulation." 

His claims and proposals were 
promptly challenged. His letters were 
met with waves of pseudonymous let- 
ters in support and in opposition, many 
written with the familiarity to be ex- 
pected of a town of 18,000 population, 
where individual opinions and styles of 
speech were well known. The debate 
also was carried on with the heat and 
anger only to be expected, given the 
harsh measure sought and the alleged 
direct result of the advocacy. Letters in 
opposition both from lawyers and one 
who signed himself "Mechanick" (la- 
borer) indicated that they knew the 
identity of "Honestus." They addressed 
him as "Ben," suggested a political 
motive for his cause, and alluded to his 
trade as ropemaker and to a more prof- 
itable use for his product. 

"A Lawyer" advanced defenses of his 
profession, including the great record 
of lawyers who had served the public in 
the legislature in the past, "though 
none of us in the present day may be 
equally meritorious with the characters 
. . . mentioned." He met the great ques- 
tion of the utility of lawyers in a free 
republic, and the proposal for their abo- 
lition, by analogy: "The orders of Rope- 
Makers and Sugar-Bakers for instance 
are necessary in a commercial country, 
and of course in ours. But they are now 
fattening on the hard earnings of 
others. . . . This is generally thought to 
be gross imposition and abuse. And 
suppose it is, shall we abolish the 
Rope-Makers? By no means — Let us re- 
tain the employment, but destroy the 
evils of it." 

The defense by the lawyers took a 
number of courses. Several writers ad- 
dressed Austin's insistence that he at- 
tacked the "general practice" of the 
"order" only, his recognition that there 
had been and were lawyers "of high es- 
teem and confidence," and maintained 
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that Austin's remedy was out of propor- 
tion to conceded limited abuses. An 
early letter in response characterized 
"Honestus" as "a charming reformer. 
He lays the axe boldly at the root of the 
tree, that all the branches may perish 
with the corrupt trunk." Other writers 
pressed attacks on specific points. 
There was a mighty clash over his con- 
tentions about excessive fees. 

As to self-pleading, "A Lawyer" said 
that this would cause no problem, so 
long as the party "conducted the suit 
with learning and propriety." He 
added: "But if a person should behave 
with awkwardness and foolishly at- 
tempt a business to which he should 
prove to be totally lost, who would 
blame us if we chanced to smile? We 
are, I presume in the constitution of our 
natures very similar to our fellow men. 
Mirthful scenes very naturally excite a 
mirthful countenance." 



Total abolitioii 
of lawyers 
was unsuccessful 



H was assoted that much law was 
necessary "in a commercial state" and 
that the adoption of a code of law 

would not decrease the amount of law 
in existence. "If you should make stat- 
utes regulating every case that has 
hitherto happened the laws would not 
be less prolix, and the only difference 
would then be, that what is now the 
common would then become a statute 
law; you would therefore only change 
folios of precedents and reports, for 
folios of statutes." 

Republican confidence in the 
judiciary, a foundation of Austin's de- 
sign for the elimination of lawyers, was 
strongly challenged, notably by a 
young lawyer who signed himself "A 
Twig of the Branch." "Not to lay much 
stress upon their liability to bribes," the 
"Twig" rather chose to stress liability 
to error, motives to mislead the jury, 
and the problem that an enlarged body 
of judges would entail "all the incon- 
veniences of a professional order." 

While agitation in 1786 for a total ab- 
olition of lawyers was unsuccessful, the 
ideas that were advanced have lived on 
and had a continuing influence. Late 
that year Massachusetts enacted "An 
Act for Rendering Processes at Law 
Less Expensive." and in following 
years there were continued efforts at 
law reform. A measure of the strength 
of Austin and his ideas, in the face of 
the defeat of the boldest of his plans. 



was his political popularity. He was 

elected for the first time to the Massa- 
chusetts Senate by Suffolk County just 
months after he published three letters 
defending his newspaper attack on the 
lawyers against charges of fostering re- 
bellion. He returned a number of times 
to the state senate and remained a 
popular politician, speaker, newspaper 
writer, and determined foe of the organ- 
ized Federalist bar in eastern Massa- 
chusetts until his death in May, 1820. 

Probably the greatest lesson of the 
tumult of 1786 for all involved was the 
need for lawyers in a busy, imperfect, 
commercial nation. The events of the 
year threw into high relief the opposed 
interests of those caught in dis- 
agreements in a complex and competi- 
tive society. They also reflect the sin- 
cere desires of many for the simplifica- 
tion of a society that was growing and 
rapidly becoming modern and compli- 
cated. A species of a Utopian vision, of 
a world of honesty and accuracy, in 
which all parties would behave honor- 
ably, is unmistakable in the calls of 
1786 and in Austin's "motto," which 
would have "each to each be 
neighbour, father, friend." That vision, 
and a blunt condemnation of the abuses 
that made hard arguments persuasive, 
is plain in a letter signed "Crack- 
Brain-Tree," which criticized New 
Braintree's instructions to their repre- 
sentatives: 

"For my part, I am neitlier a lawyer, 
nor a lawyer's cousin, nor a lawyer's 
client; I am therefore willing to pre- 
scribe a method, which I think will ef- 
fectually lessen their number, destroy 
their power, and cause their opulence 
to dwindle away, and that is this: let 
every man be strictly honest and cau- 
tious in his engagements, punctual in 
his payments, mind his own business, 
and employ no attorney. This, I think, 
will effectually do the work for them; 
for all dishonesty, carelessly promising 
and never performing; all cheating, 
knavery, fraud and deceit; is food for 
lawyers. And where there is no carrion, 
there is no crows. But if a hungry pet- 
tifogger should presume to solicit you 
for business, give him a hoe, a spade, a 
scythe, a sickle or a pick-axe; and tell 
him to use that; or set him to turn your 
grindstone, and I will warrant you he 
will leave you as quick as the d — 1 
would leave a minister at his opening 
the bible." 




[Frederic Grant, Jr., is a student at 
Boston College Law School.) 
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The National Institute for Trial Advocacy 
Announces Intensive Sessions in 




TRIAL 
ADVOCACT 



The National Session at Boulder, CO 

I: June 13-July 2, 1982 
II: July 11-30, 1982 
The Southern Regional at Dallas, TX 

June 17-27, 1982 
The Advanced/Alumni Session at Boulder, CO 

July 5-9, 1982 
The Northeast Regional at Hempstead, NY 
August 13-22, 1982 

These programs offer the ehallenge of intensive, fnll-fime commitment to studying 
advocacj'. Enrollment is limited, and priority is given to early ap])Iieants. 



Tor {Licncrul iiiformatioii about XITA's 
prof^runis or mulcrials. please contact: 



Clrda 159 on Reader Service Card 



.\<liiiiiiislralor's Office 

X.\ TIO.XAI. IXSTITl'Ti: lOK TRIAI. ADVOC \( Y 
I.e^al Ivdiicalioii Center 
Suite UMi. 4() X. .Milt<in Street 
St. I'aiil. .MX r>r>nn 

(1)12) 2!)sj-{m;i 



For a detailed brochure, fill out, clip, and return: 



Name _ 
Address 



Please send me information about NITA's 
National Session 

D.iwii M B Dvvyer 
Legal Education Center 
Suite 106 

40 N. Milton Street 
St Paul. MN b5104 
(612) 292 9333 



Name 
Address 



Please send me information about NiTA s 

Southern Regional 

Profossol Frederick C Moss 
Southern Methodist University 
School of Law 
Dallas TX 75275 
l214i 692-2742 



Name _ 
Address 



Name 



Address 



Please send me information about NITA's 
Advanced/Alumni 

Dawn M, B Dwyei 
Legal Education Cenlei 
Suite 106 
40 N Milton Street 
SI Paul, MN 55104 
(6121 292-9333 



Please send me information about NITA's 
Northeast Regional 

Prof Btirton Agala 

Prof, David Diamond 

Holslra University School of Law 

Hempstead, NY 11 550 

(516) 560-3850 



XotJce of Xondiscrimination: Ilic .N'utionul Instiliilc for Trial Advocacy docs not 
discri minute on die basis ol'scx, handicap, lacc, rclij{ion,ornutionaI or clJinic origin. Ilic 
Institute encourages ai)plications from nieinlK'rs of minority grou]>s and ironi women. 



CPTannounces a remarkable new 
timesaver for the law office: 

Law Office Management System 



In minutes, your secretary can transform your CPT 
word processor into an easy-to-use computer that 
will speed up some of the most frustrating and time- 
consuming chores in your office. 



IF YOU THINK word processing was a 
breakthrough in the law office, vvait'll you 
see how CFTs Law Office Management 
System works. 

This totally self-contained sc^frware pack- 
age gives your CPT word processor added 
power to do more complex functions. 



to 350 client cases on one pair 
of data disks. And it will handle 
all types of transactions, includ- 
ing disbursements, fees, advances, 
and payments. 

Once your billing information 
has been entered, you can review 
and edit as you wish, to make sure 
proper rates arc being charged 
before the system prints your 
statements. 



Four of the toughest jobs 
in any law office 

Word processors are able to 
perform their many feats 
through use of an "electronic 
brain' built into their cir- 
cuitry. CPT engineers have 
taken this one step further, 
using this same powerful 
computer to do data pro- 
cessing as well. 

In the CPT Law Office 
Management System (or 
LOMS, for short), these 
data processing functions 
are divided into four main 
areas: Legal Time Billing, 
Trust and Escrow Accounting, 
Docket Control, and Brief 
Indexing. 

You will be amazed how thev 
can help speed up the day for 
every lawyer and secretary in 
your office: 

LEGAL BILLING: This new 
system allows you to maintain 
your office cash flow with com- 
puter accuracy— but without a 
computer's complications. 

LOMS will record and update 
detailed billing information for up 
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"Think of it. A docket control system that never 
forgets! For my money. LOMS pays for itself with 
this feature alone'. 




Ccr 



I 



LOMS can also give you an up- 
to-date history of client Dilling and 
payments, with 30, 60, and 90 
day aging. 

And because LOMS is designed 
around a word processor, it will 
give you lists of current cases, by 
attorney, client, or type of transac- 
tion, in plain-Englisn documents 
that are readable. (You don't have 
to be a computer wizard to inter- 
pret them.) 

TRUST AND ESCROW 
ACCOUNTING: Just as impor- 
tant as controlling your own cash 
flow, is the handling of your clients' 
monetary accounts. 

LOMb will save you and your 
staff hours of valuable time by 
maintaining this information 
automatically. 

It will enter checks and deposits 
for posting to trust accounts. It 
will print a comprehensive list of 
all trust accounts. Print check reg- 
isters in check number and trust 
account sequence. And clear 
checks from the trust system after 
check registers have been printed. 

Hours of tedious, nonproduc- 
tive staff work can now be done 
in minutes by your CPT word 
processor. 

DOCKET CONTROL: One of 

the great features of this new sys- 
tem is that LOMS never forgets. 
This makes it ideal for maintain- 
ing and cross-referencing all your 
complex docket information. 

With LOMS, you can access 
your docket listing by: 

• Review date 

• Court date 

• Brief filing deadline date 
Confusion and errors of omis- 
sion will be reduced. Now, in just 
minutes, your CPT word processor 
will print out a complete, up-to- 
date listing for every lawyer in 
your office. And you always have 
the confidence or knowing it will 
be accurate, because it comes 
from one central source. 



The CPT 8100 has a full-page, 
black-on-white screen, and one 
of the most powerful memories 
found in any word processor. 



BRIEF INDEXING: One of the 

most impressive features of 
modem word processors is their 
ability to electronically file and 
sort a virtually unlimited number 
of documents. 



"hlotu we can control out cash flow with 
computer accuracy 
— but without 
a computer's 
complications'.' 




With LOMS, you can store and 
cross-index the records for every 
document that flows through 
your office. This will give you a 
timely, accurate analysis of what's 
happening, day by day, and over 
long periods of time. 

Want productivity reports by 
attorney or law category? Ask 
LOMS. 

Want to review a list of current 
cases by attorney or client? Ask 
LOMS. 

Want to report to your control- 
ling partners what percentage of 



's come 



from 1 



itigation.' 



your billin 
Ask LOM: 

CPT's new Law Office Man- 
agement System makes sense. 
Because now, the same valuable 
element in your law firm that does 
all your word processing can also 
speed up your paperwork in the 
four areas described above. 

And the beauty of it all is, 
LOMS is easy to use. Any- 
one in your office who can 
operate a CPT 8000 or 
8100 word processor can 
Quickly learn this system. 
And tne cost is low, too, 
when you start to add up 
the time saved by you and 
your para-legal assistants. 

Send us this coupon 
today. We will mail you a 
product flyer on the LOMS 
package, plus a highly in- 
formative booklet called 
CPT Takes the Mystery 
Out of Word Processing. 



Three more CPT time- 
savers for your law office 

WESTLAW— You can use your 
CPT 8000 or 8100 word processors 
to gain access to Westlaw, a service 
of West Publishing Company. At 
your fingertips is a vast library of 
state case law, federal statutes and 
federal case law. Shepards is also 
included. 

MATTHEW BENDER- Begin- 
ning the first quarter of 1982, this 
legal and tax book publisher will 
offer their Illinois Legal System — 
Domestic Relations Unit and Current 
Legal System - Automated Will 
Drafting on CPT software diskettes! 
PANDICK PRESS -This unique 
service allows you to save up to 50% 
of typesetting costs on SEC and legal 
printing. Better yet, it's done right 
in your office with your CPT equip- 
ment, giving you complete control 
within Pandicks computerized 
typesetting system. 




Mail to: CPT Corporation 
PO.Box 17, Minneapolis, MN 55440 
I'd like to know more about LOMS. Please send me 
more detailed literature, plus your free booklet: 
CPT Takes the Mystery Out of Word Processing. 
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If you want to know more about the products and services de- 
picted in this section, circle the indicated number on the reader 
service card and drop it in the mail. It's that simple. But please pay 
attention to the expiration date for service on the card in this 
issue. And please remember to sign your name and address. On 
the other hand, some readers send in a card but don't circle any 
numbers. In either case, those cards cannot be processed. 



A LEGAL REPORTING service covering 
education-related cases from all levels 
— elenr.entary through university — is 
available from West Publishing Com- 
pany. West's Education Law Reporter is 
designed to offer fast notice and full 
texts of all cases dealing with any as- 
pect of education from the U.S. Su- 
preme Court, U.S. courts of appeals, 
U.S. district courts, and all state appel- 
late courts. 

Circle 250 



WEST PUBLISHING also has announced 
an agreement with the European Law 
Centre, marketers of Eurolex, a 
computer-assisted research service that 
provides an extensive and growing data 
base of English, Scottish, and European 
legal materials. Eurolex will be accessi- 
ble now to the U.S. legal profession 
through Westlaw, and vice versa. Both 
systems are full text. 
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DOWALERT, a service of Dow Jones 
Radio 2, provides up-to-the-minute bus- 
iness and financial news delivered by a 
new audio communications system. 
The system links a satellite transmission 
with a private-frequency radio receiver 
and will be offered in selected U.S. cities 
beginning in May. 
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THE INCASE software system from Rust Consulting Group can address specific 
needs of the law firm including litigation support, interrogatory tracking, pleadings, 
transcripts, action tracking, matter, conflicts, calendar, memorandum, and skills. 
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COMPLETE EQUITY MARKETS, experts in insurance for the legal profession and 
new insurance ideas to better protect the legal community, offer brochures, ap- 
plications, and instructions for their Lawyers Professional Liability insurance policy 
for Public Defenders; Lawyers Professional Liability insurance policy for Prosecut- 
ing Attorneys; Lawyers Professional Liability insurance for Municipal Attorneys; 
and information on their Judge's Disciplinary Proceedings Coverage. 
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DIGITAL MARKETING offers a stand- 
alone software package for traveling 
professionals. The Field Companion 
performs time and expense accounting 
and maintains appointments as well as 
current client lists with complete bill-to 
addresses. There is no need to contact 
the home office for information on a 
client; persons to contact and appoint- 
ment schedules are accessible at a 
glance. 
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COUNSEL PRESS, a growing legal and financial printer, offers two booklets that 
were researched and written by Counsel's professional staff. 

A Step-by-Step Guide for Appeals in the United States Court of Appeals for the 
Second Circuit, which includes docketing and filing, mechanical and printing re- 
quirements, forms, and how to avoid aggravation, and 

Circle 254 

Rules and Procedures for Preparation of Briefs and Appendices for Federal Circuit 
Courts, Federal Agencies, and the United States Supreme Court. 
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TCS SOFTWARE, a distributor of quality CP/M financial accounting software, offers 
software packages including the TCS Accounting package — general ledger, ac- 
counts receivable, accounts payable, and payroll; the TCS Total Accounting sys- 
tem; and the TCS Client Ledger system. 
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RING KING VISIBLES has introduced a 
line of Suspension files specifically de- 
signed to protect and organize magnetic 
media. The files are constructed of 
nonglare, antistatic formula plastic and 
completely protect vital areas of the 
diskettes. The files are available in 
either letter or legal size and will ac- 
commodate the diskettes, related doc- 
uments, and an index card. 
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HAMILTON SORTER has printout stor- 
age systems designed for smaller-sized 
forms accommodating the following 
sheet sizes: 8y2"by 11", 11" by 8'/2", 
12" by ay,", aVj" by 11", 10'/," by S'/j", 
and lOy," by 11". Its SF-104 storage 
system has a linear capacity of 192 
inches, and an optional top provides 
additional work surface or reference 
area. 

Circle 258 
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THE NORELCO MCR-7100 microcas- 
sette recorder transcribes in two 
speeds; has adjustable backspace, 
speed, tone, and volume controls; and 
Other features designed for efficiency. 
Circle 261 




THE PEARLCORDER S901 from Olym- 
pus includes such features as a special 
design, variable sensitivity, Electret 
condenser microphone. The low sen- 
sitivity setting cuts down background 
noise, making it particularly effective for 
dictation, while the high sensitivity set- 
ting produces recording capability that 
is Ideal for applications including notes, 
meetings, or interviews. 
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ADLER-ROYAL Business Machines offers a compact, plain paper copier, the model 
TA 212. The unit incorporates microprocessor technology that controls the touch 
sensitive control panel, repeat and interrupt functions, and the automatic dry toner 
density system, producing sharp, crisp copies on a variety of papers and other 
materials. 
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MICRO DESIGN offers a series of 
personal-sized, portable microfiche 
readers, the Micro Fifty-Five. With a bril- 
liant, easy-to-read screen, the reader is 
ideal for full viewing of computer output 
microfilm, as well as source document 
fiche. The reader is extremely light- 
weight and compact and features an 
advanced optical system that allows it 
to fold flat and slip into a briefcase or 
drawer. 
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LIND-WALDOCK, a leading commodity 
discount commission specialist, offers a 
brochure entitled Method Training, 
which discusses a framework of futures 
trading rules proved successful over 20 
years of trading by the author, Barry J. 
Lind. 
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THE USE OF electronic mail in the legal 
profession has been enhanced with the 
introduction of two, desk-top, digital 
facsimile transceivers by Rapicom. 
Transceiver models 3300 and 3100 
transmit and receive the contents of a 
standard document over unconditioned 
telephone lines in 45 seconds with no 
loss in copy quality. 
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REDUCED FILE retrieval time and 
ready-to-use, color-coded folders are 
two benefits of computer-generated 
CompuColor, TAB Products' patented 
color-coded filing system. Alphabetical 
files can be converted quickly into a 
complete set of color-coded numeric 
folders, arranged in sequence. A com- 
puter tape, list, or floppy diskette is the 
only raw material that a customer must 
provide. TAB's computer and team of 
experts will do the rest. 
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UNITED STATES TRUST of New York 
offers an innovative service for estate 
planners that combines its highly re- 
garded Trust and Will Provisions man- 
ual with a quarterly commentary enti- 
tled Practical Drafting. Using the man- 
ual as the point of departure. Practical 
Drafting will provide drafting language 
for application of new estate planning 
concepts. Latest legislative changes and 
I.R.S. interpretations also will be in- 
cluded. 
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SKILL GRAPHICS, specialists in printing, 
offer a large selection of indexing prod- 
ucts suitable for the legal profession. A 
comprehensive catalogue, including 
samples, is available promoting the 
Skill-Dex line of litigation and closing 
index sets, all in stock and ready for 
immediate delivery as demand allows. 
Circle 269 
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Books for 
Lawyers 

Salinger's hostage story: 
More than you want to know 



Reviewed by Harry /. Lambeth of Bar- 
ton and Lambeth, Washington, D.C. 

Pierre Salinger, the Paris bureau 
chief for the American Broadcasting 
Company and former press secretary for 
President Kennedy, tells the fascinating 
but lengthy story of more than a year of 
high- and low-level negotiations, of 
coded messages, of early morning 
White House transcontinental tele- 
phone calls, of wire taps on the former 
shah of Iran's telephone in Panama, and 
of a supersecret meeting in Switzerland 
of presidential aide Hamilton Jordan (in 
a sweat shirt and bare feet) with a 
French lawyer and an Argentine busi- 
nessman who had been a protege of 
Evita Peron and an aide to Fidel Castro. 

Earlier the helpless Carter adminis- 
tration enlisted former Attorney Gen- 
eral Ramsay Clark, who publicly op- 
posed the shah, to go to Iran to try to 
win the release of the 52 American hos- 
tages. Clark made it to Ankara before he 
was convinced the Iranian government 
would not let him enter Iran. 

There was an attempt to have U.N. 
Secretary-General Kurt Waldheim end 
the hostage matter, but that also failed. 

Reporter Salinger and his research 
assistants have done a masterful job de- 
tailing the efforts to negotiate the free- 
dom of the hostages. For some readers 
there may be too much detail as the 
comings and goings of emissaries begin 
to read like a Keystone Cop serial with 
Marx Brothers seasoning. 

An Inspector Clouseau flavor is 
added when Hamilton Jordan and two 
top State Department officers register at 
a Bern hotel under aliases, while Swiss 
police in civilian clothes patrol the cor- 
ridors and lobby. The Swiss govern- 
ment picked up the hotel bill to avoid 
credit card or check charges that could 
reveal the meeting. 

The book is a series of flashbacks, 
with chapters moving between the 
shah's odyssey over half the world and 
his bout with cancer to the "who's-in- 
charge-here" government of Iran and 
the hand-wringing, knuckle-cracking 
White House and State Department 
staffs trying to free the hostages. 
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Salinger begins his book with his in- 
vitation from the shah to visit Teheran 
for a New Year's Eve banquet in 1977 to 
honor the visiting President Carter. The 
banquet illustrated the "two Jimmy 
Carters" Salinger later sought to ex- 
plain. 

As the old year was about to end, Car- 
ter told the guests: "We have no other 
nation on earth who is closer to us in 
planning for our mutual military secur- 
ity. . . . And there is no leader with 
whom I have a deeper sense of personal 
gratitude and personal friendship." 
When the clock struck twelve, the shah 
kissed Rosalynn, Jimmy kissed the 
shahbanou, and they danced with each 
other's wives. A year later, says 



AMERICA HELD HOSTAGE: THE 
SECRET NEGOTIATIONS. By Pierre 
Salinger. Doubleday and Company, 
245 Park Avenue, New York, New 
York 10017. 1981. $16.95. 349 pages. 



Salinger, the shah was a man without a 
country, confused, bitter, and sick. 

Eight months later, on August 10, 
1979, the shah's sister, Princess Ashraf, 
sent an impassioned letter to Carter, 
asking him to grant asylum to the shah 
and his family. Carter did not respond, 
leaving the reply to Deputy Secretary of 
State Warren Christopher, who wrote in 
part: "Please be assured that we are giv- 
ing sympathetic and serious considera- 
tion to the question of your brother's 
move to the United States." The shah 
knew he was not welcome. 

The shah's final weeks were espe- 
cially tragic for this 20th century Per- 
sian Ulysses, who, unlike the Greek 
king of mythology, did not make it 
home. The Carter administration's 
timidity and attitude toward its once 
ally; the attempts by the shah's political 
opponents to arrest and extradite him 
from Panama during his life-ebbing 
weeks; and the feud among Panama- 
nian, French, and American physicians 
on how and where to operate all create 
sympathy for the deposed monarch. 




Carter's personal aloofness, perhaps 
because of his fear for the hostages, was 
especially disappointing, but it may 
explain the "two Carters" referred to by 
Salinger. "In matters of foreign policy, 
Jimmy Carter was really two persons. 
There was a public and a private Jimmy 
Carter. The result of any foreign policy 
negotiation depended on which Jimmy 
Carter you were dealing with, 
. . . some of the public pronounce- 
ments Carter would make five or six 
days after the meetings were seen by 
these same leaders [heads of state] as 
erratic in the light of the agreements 
they had reached, and would all but 
annul the high regard the leaders de- 
veloped for Carter in private." 

The Salinger book offers a fine record 
of the 444 days of efforts to free the hos- 
tages, but for some readers it may be, to 
use an overused comment, "more than 
you wanted to know but were afraid to 
ask." 

WAR POWERS OF THE PRESIDENT 
AND CONGRESS: WHO HOLDS THE 
ARROWS AND OLIVE BRANCH? By 
W. Taylor Reveley 111. University Press 
of Virginia, Box 3608, University Sta- 
tion, Charlottesville, Virginia 22903. 
1981. $15.95. 269 pages. Reviewed by 
Henry Bartholomew Cox, staff director 
of the American Bar Association War 
Powers Study. 

In the 1960s the war in Indochina 
triggered an intensive national debate 
on the powers of Congress and the pres- 
ident to enter into and conduct war. 
Given the expansive forum of the mass 
media and the urgency of the Indochina 
issues, old but unresolved questions of 
constitutional power were drawn into 
sharp focus. Has the president the right 
to engage U.S. military commitments 
without congressional authorization? 
And which controls over war-making 
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powers are reserved to Congress? 

Many questions remain, and Taylor 
Reveley points out that the War Powers 
Resolution of 1973 is only a start 
toward solving them. His book is the 
culmination of a 15-year study of the 
problems and some possible solutions. 
Clear and precise, it is a contribution to 
the shelf of the constitutional lawyer. 

The author recognizes that war pow- 
ers involve "more than a voice in elev- 
enth hour decisions whether to commit 
troops." They involve interaction be- 
tween the branches in every activity in 
which each has a constitutional voice. 



from appointment and removal through 

foreign relations and military authori- 
zation. Reveley goes behind the text of 
the Constitution to find sources of 
power for bloodless uses of force, such 
as deployment, stationing of troops, 
arming merchantmen, and convoying 
blockades. He discerns a fluidity be- 
tween the branches since early U.S. his- 
tory. His lists of the generic types of 
presidential activities and congres- 
sional responses are comprehensive, 
showing that areas with a potential for 
creating conflict have shaped the 
dynamics from which have proceeded 



the issues of overlapping authority. 

Although he devotes a substantial 
amount of text to the concepts of war 
powers held by the framers of the Con- 
stitution. Reveley is cautious in looking 
to 18th century debates and other early 
source materials for answers to modem 
questions. His post-1789 analysis is 
thoughtful but less comprehensive. 
After the early national period, he sees 
Congress occupying a far less influen- 
tial role than earlier, rebounding only 
in influence after the Civil War. He 
cites a few instances before 1861, how- 
ever, in which some presidents sought 
prior approval in the face of congres- 
sional reluctance before taking any mil- 
itary action. 

The author eliminates debates center- 
ing on explicit congressional approval 
of military action and notes that he has 
made no effort to include the extent to 
which orators "responded to political 
rather than constitutional drums." 
While political impact may well not be 
the sole source of war powers, the lack 
of the dimension of political history in 
this book is unfortunate. By ignoring 
the status of a president with his party 
or his relations with Congress, the 
author cannot present full reasons for a 
course of action. 

If political constraints are influential 
to some extent, one nevertheless must 
agree with the author's conclusion that 
it is naive to assume executive power 
was "mortally wounded" by Indochina 
and Watergate. Reveley concludes that 
since 1945 executive actions have 
brought far more acquiescence than 
dissidence from Congress. Should 
Congress be silent after executi\e ac- 
tion, he declares that the president 
should be free to act, limited only by a 
requirement to report. 

Congress should defeat executive 
policy only when the president fails to 
accede to its decisions on policy. Re- 
veley assumes there is no real benefit in 
Congress's listing a host of exceptions 
for executive action without legislative 
acquiescence. Tf the branches disagree, 
he prefers ( dnt^iess to have a right to 
terminate what the president begins, as 
well as the president a right to end 
what Congress might initiate uilliout 
him, unless he is ordered to continue 
by a two-thirds vote over his veto. This 
approach is more appealing than im- 
peachment, which he finds much too 
slow "to move a venal or incompetent 
executive." 

He believes that federal judges may 
be more willing to pronounce a judg- 
ment that alters the status quo if they 
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feel the distribution and implementa- 
tion of the war powers is unconstitu- 
tional, as they have done when con- 
fronting other constitutional issues 
with political overtones. 

Reveley's lengthy evaluation of the 
War Powers Resolution is helpful. He 
finds that Sections 4 and 5 (a), dealing 
with the problem of obtaining execu- 
tive information, were introduced with 
respect to the kinds of reports Congress 
would like to see, not as a critique of 
presidential withholding of critical 
data. On this point, the resolution is not 
an indictment of past practice but the 
expression of a desire for predictability. 
But by circumscribing certain execu- 
tive actions or permitting others, the 
difficult Section 2 constitutes an alloca- 
tion of power that has no more right of 
automatic acceptance by the president 
than has a presidential proclamation by 
Congress. Should the branches adhere 
to what they have agreed to in the legis- 
lation, such as the reporting and con- 
sultation features, there could be 
further accord concerning other aspects 
of the division of authority, despite a 
certain present inertia in Congress 
about obtaining executive acquiescence 
in the mechanics of enforcement. 

The search for accommodation con- 
tinues. It is a healthy and a vital chal- 
lenge, made more compelling by this 
book. 



CASES AND MATERIALS ON CON- 
STITUTIONAL LAW. By Gerald 
Gunther. Foundation Press, 170 Old 
Country Road, Mineola, New York 
11501. 1980. $28.00. 1,717 pages. Re- 
viewed by John P. Frank, Lewis and 
Roca, Phoenix, Arizona. 

Approximately 120 law schools use 
Professor Gunther's casebook in con- 
stitutional law. This is success beyond 
compare. The book, descended from 
great predecessors, has just reached its 
tenth edition, a longevity which also 
may be unique. 

It would gild the lily to speak of the 
merits of this work as a teaching tool; 
all we need note for practitioner readers 
is that in the class in which it is su- 
preme, it deserves its supremacy. 

The question for our purposes is 
whether the book deserves a place in 
the practitioner's library. This Journal 
rarely reviews casebooks for the sound 
reason that most of them are not in- 
tended for our audience or for our 
hands. Yet there may be a rare instance 
of a work so manifold in its functions 
that both the student and the prac- 
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titioner can find it useful to keep within 
reach. 

We in the practice would do well not 
to leave Gunther's book exclusively to 
students. As a measure of utility, I have 
tried to put it to the test by taking a half 
dozen litigated constitutional problems 
that are on my own desk at the moment 
and checking to see whether this work 
would aid either in initial comprehen- 
sion or in the development of the law- 
yer's position. The answer is predomi- 
nantly yes. 

One cannot complain if a 1,700 page 



work does not cover everything be- 
cause superficiality is the bane of real 
utility, and there is nothing superficial 
here. Gunther is very strong on equal 
protection and on the First Amend- 
ment; as one who handled Bates (law- 
yer advertising) in the Supreme Court, I 
particularly appreciate his treatment of 
the commercial speech problem. 

This work is not doctrinaire, a great 
value to us as practitioners. What we 
need is help at three levels: first, the 
introductory overview if we are turning 
to a topic with which we are not famil- 
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iar; second, a fair statement of the mate- 
rials and the bearing points of view; 
and third, some development from the 
materials of what seems to be the trend; 
for our cases are calling on yesterday 
but dealing with tomorrow. To put it 
baldly, a preacher doesn't help us. We 
are hired to do the preaching; what we 
need is the material with which to 
build our sermons. 

The book is particularly valuable 
when the practitioner has the tough 
case. When there are no cases on simi- 
lar tracks reaching the desired result, 
the practitioner must consider whether 
there is an alternative analysis derived 
from some distinct line of cases. 
Gunther focuses on topics but he fo- 
cuses on them in terms of method of 
analysis so that if one has a novel prob- 
lem, he can gain from Gunther an ana- 
lytical approach with which to extend 
the materials he can find into the realm 
of the unknown. There is probably no 
better source than these notes for the 
development of a means of analysis 
imported from seemingly unrelated 
areas of constitutional law. 

Practitioners can use scholarly works 
too, and we do all the time. Our best 
work, our hardest cases, call on us for 
work that can be as far reaching as the 
scholars'. Portions of this work may not 
seem to make much difference to us. 
Three cases are at the center of the in- 
troductory portion of the book: Mar- 
bury V. Madison, Martin v. Hunter's 
Lessee, and Ex Parte McCardle. And 
yet, despite superficial familiarity or 
some casual notion that this is political 
science and not law, these age-old con- 
cepts also are at the center of today. In a 
matter I have now pending decision at 
one of the circuits, an analysis of Mar- 
tin V. Hunter's Lessee, as developed by 
our contemporary scholar Herbert 
Wechsler, to whom Gunther credits 
much, was at the heart of the argument. 
At the meeting of the American Bar As- 
sociation's Litigation Section last 
November, the most intense discussion 
was on Ex parte McCardle and its rela- 
tion to certain legislation now pending 
in Congress. 

The short of it is that for those of us 
who have any degree of practice in con- 
stitutional law, we work not only with 
the new developments but also with the 
classics. Gunther can help us. 



LOVE CANAL: SCIENCE, POLITICS, 
AND PEOPLE. By Adeline Gordon 
Levine. Lexington Books, D.C. Heath 
and Company, 125 Spring Street, 
Lexington, Massachusetts 02173. 1982. 
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$24.95 hardback; $14.95 paperback. 
263 pages. Reviewed by Donna Pos- 
sum, a Jawyer and sociologist who is a 
member of the pro/essionai sta^ of the 
U.S. House of Representatives. 

As long as it didn't attract flies or 
vermin, it was all right to dump any- 
thing at Love Canal. Thus begins a new 
book on the events that took place at the 
site that has come to symbolize the de- 
struction of our environment. 

Many of the incidents Levine relates 
are familiar — the news media were very 
much a part of the event — but some are 
told for the first time. One of the most 
notable is the secret participation of 
New York gubernatorial aides and state 
health department employees in writ- 
ing the oft-cited report on health effects 
at Love Canal. Until now it was be- 
lieved this report was the product of a 
panel of "independent" and "impar- 
tial" scientists, but Levine's research 
suggests otherwise. 

This book is a detailed account of 
what has taken place in this western 
New York community in the past sev- 
eral years. It also is an interesting 
analysis of how the various levels of 
government that are reasonably pre- 



pared to deal with natural disasters like 
floods and hurricanes apparently were 
paralyzed when confronted by an "un- 
natural" disaster like a leaking toxic- 
chemical waste dump. 

"Ignore, deny, sound alarms, retreat, 
and minimize" is the phrase frequently 
used in this book to describe the man- 
ner in which unit after unit of govern- 
ment responded to the problems at 
Love Canal. It is not a particularly flat- 
tering portrayal of our various gov- 
ernments in action; nor is it an indict- 
ment of our governmental system, 
however. At the least, it is a thought- 
provoking look as to the interaction 
among scientific expertise, public pol- 
icy, and electoral politics. 

Levine's presentation and discussion 
of Love Canal's key events from multi- 
ple perspectives seem unnecessarily 
repetitive at first, but this approach 
eventually brings order and meaning to 
seemingly unrelated happenings. The 
reader is left with a thorough knowl- 
edge of Love Canal and an uneasy feel- 
ing that no one is really safe from the 
adverse effects of toxic-chemical waste 
dumps. 

The major shortcoming of the study 



is the author's inability to include 
Hooker Chemical Company in the core 
analysis. This is unfortunate, for just 
the little bit that she is able to tell about 
Hooker generates a considerable 
amount of unresolved anger toward it. 
The most damning incident she relates 
concerns Hooker's attorney telling the 
local citizenry that the Love Canal 
dump site was not suitable for building 
most structures but that it was a suit- 
able location for a school or play area. 
Because litigation is still pending, it 
may be some time before the facts re- 
garding Hooker's role in and responsi- 
bility for Love Canal become fully 
known. If and when that time arrives, 
let's hope that Levine will provide us 
with another volume. 

The book mentions in several places 
the Superfund that was created in re- 
sponse to Love Canal to clean up the 
nation's toxic-chemical waste dumps. 
As many people, I knew this fund 
existed, but prior to reading this ac- 
count I was not aware that it makes no 
provision for compensating victims of 
toxic waste dumps. I suspect that any- 
one who reads Love Canal will find 
this omission incomprehensible. 



FLOATING HOTELS ^ 
ON THE CANALS 
OF FRANCE 




A unique experience — one week 
gourmet hotel boaf cruises on the most 
beautiful of tlio French canals, featuring 
good food, good wine and good 
company while relaxing on the sundeck, 
strolling or cycling alongside on ancient 
tow paths. 

Visit the vinyards. wineries, chateaux 
and villages of provincial France at the 
afternoon and evening stops made each 
day. 

Gourmet chefs create the very best 
cuisine aboard our five luxury hotel 
boats, carrying from 6 to 16 guests 
(charter or individual) from April through 
October. 

Paris or Bordeaux pickup and return. 
For information about a week of peace 
and tranquility contact: 
Horizon, 215 N. 75th St., Belleville. IL 

62223, phone: 800-851-3448 or, in 
Illinois, 618-397-7524. 
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Analyzing toxic waste hazards 
for a public utility. 

Ecology & Environment, Inc. is a growth-oriented company of 
international specialists in the environmental sciences. Recognized 
as a leader in waste site studies, E & E was recently retained by a 
utility company to find out if potentially toxic wastes, buried 
years ago, were leaking into local groundwater and surface waters. 

Our geohydrologists, chemists and engineers first determined 
where wastes had been buried. They then identified, analyzed and 
quantified the surface and subsurface waste constituents and 
established whether any contaminants had migrated off the site. 
Finally, E & E's experts reviewed all of the data to help determine 
if the client had potential statutory or civil liability, and to create 
the basis for a remedial action plan. 

E & E can serve as an environmental auditor for your public 
utility clients. We also prepare environmental impact assessments 
and statements for gas and electric utility companies throughout 
the nation. 

Attorneys seeking assistance should contact Mr. John Gartner. 

ecology and 
environment, inc. 

P.O. Box D, Buffalo, New York 14225 
Tel. (716) 632-4491 
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But if you've recognized that 
you and your staff need more 
efficient record keeping to 
increase cash flow and income, 
you may wish to join the 




thousands of law firms that 
now use Safeguard systems. 
Safeguard law office accounting 
systems are worth very close 
examination. 

Leam more about how the 

Safeguard Chargeable Time System 
can increase your income by up 
to 40% by providing you with 
accurate, detailed records of both 
billable and non-billable time. 




Examine the Safeguard Law Office 
Accoimting System. An easy-to-use, 
very complete system that can 
increase your cash flow by elimi- 
nating missed costs advanced and 
provide for faster interim billing. 

The system establishes 

separate trust accountsT 

eliminates costly transposition 
errors and much more. 

Avoid the main cause of 
malpractice with the Safeguard 
Reminder Assignment System 
that helps eliminate missed 
dates and appearances. 
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More complete information on 
Safeguard law office accounting 
systems is contained in "Complete 
Systems Approach to Law Office 
, Accounting!' cm informative brochiu-e 
L available to you without cost. 
^ To receive your copy, plecise send 

your business card or letterhead to 
the address below. 



Safeguard 

; : BusihESS systtems, nc 

400 Maryland Drive 

P.O. Box 6000 

Fort Washington, PA 19034 

O 1982 Saieguard Buainess Systems, Inc. 



Call toll-free for the name of 
your local Safeguard distributors 
800-523-6505 

(In Recall collect 215-641-5000) 
1045582 



THE DECLASSIFIED EISENHOWER: 
A DIVIDED LEGACY OF PEACE AND 
POLITICAL WARFARE. By Blanche 
Wisen Cook. Doubleday and Company, 
245 Park Avenue, New York, New York 
10017. 1981. $17.95. 432 pages. Re- 
viewed by Harold C. Streibich of Harsh, 
Moriarty, Crawford and Streibich, 
Memphis, Tennessee. 

Looking back a quarter of a century to 
the Eisenhower years may be, for some, 
a pleasant exercise in nostalgia or an 
introspective back-look at what was a 
more peaceful time in America. It was a 
time when the president appeared to be 
only a ceremonial and titular leader 
who constantly played golf or bridge 
and paid little attention to the cold war 
or the making of foreign and domestic 
policy. 

Of late it has become fashionable to 
write and publish works about 
Eisenhower and his White House years. 
One of the best of this class is The De- 
classified Eisenhower. In this book, 
based on recently opened archives, de- 
classified documents, and other newly 
available sources, Blanche Cook, a his- 
tory professor at the City University of 
New York, presents Eisenhower as 
America's most covert president, who 
emphasized political and economic 
warfare in his effort to deter the global 
activities of the Soviet Union and its 
Communist allies. "The traditional 
image of Eisenhower," she writes, "as 
bullied by John Foster Dulles or George 
Humphreys is simply incorrect." 

Eisenhower was the great military 
hero who had excelled as the co- 
ordinator and conciliator of the grand 
alliance during World War II. He was 
the executive generalissimo. These 
traits continued to be evidenced during 
his presidency, along with a phenom- 
enal popularity that tended to give 
"Ike" an avuncular image that carried 
him through multiple vicissitudes. 

Outside of minor errors that should 
have been caught by the editors and 
tend to mar over-all accuracy, this book 
does a good job of initiating the inter- 
ested reader into the political and psy- 
chological confrontation between the 
United States and the Soviet Union fol- 
lowing World War II and lays a predi- 
cate for the actions and reactions of 
these superpowers today. 

The story of the beginnings of the 
cold war as seen through the eyes of a 
revisionist academic may not be what 
historians of the 21st century will write 
about "the Eisenhower years," but it is 
worth reading. 
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If Fitting ERTA's New Estate and Gift Tax 
Concepts into Prior Rules Is Now Your Most 
Pressing Problem. . . 



Use Coupon to Subscribe or Get 
More Facts, Sample Report 




Federal Estate 
and 

Gift Tax 
Reports 




Commerce Clearing House, Inc. 

4025 W. Peterson Ave.. Chicago. III. 60646 

Enter our subscription to Federal Estate and Gilt Tax Reports 
as indicated and send us tfte three volumes now and weekly 
Reports, plus sales tax where required. 

24 months beginning the (irsl ot next month . . $200 per year 
(Payable annually as billed) 

r 12 months tjeginnlng the first of next month . . . S220 (Payable when 
billed) 

If checked here, send us a sample Report and more prove-your-point 
information 

Also send copies of "Federal Estate and Gift Taxes 

Explained" (5029) at prices quoted. (To save postage and b'lling 
charges, you may elect to send remittance with order. Include 
sales tax where required.) 

Please Indicate Your CCH Account No. 
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The Economic Recovery Tax 
Act did more than change the estate 
and gift tax rules with an increase in 
the unified transfer tax credit, cuts 
In the transfer tax rates, an 
unlimited marital deduction, an in- 
creased annual gift tax exclusion, 
and liberalized valuation and pay- 
ment options. It also made them 
more complex, transformed many 
estate planning principles and 
challenged practitioners with using 
the new rules to check and redraft 
wills while checking to see how 
they fit into and affect prior rules. 
Whew! Client goals haven't chang- 
ed; they want you to keep their 
taxes at "legal lows" despite conti- 
nuing inflation and its ever-higher 
estate valuations You n=ed help to 
help them 
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CCH has It for you; 
Federal Estate and Gift Tax Reports 
brings you: 



These volumes start you off with rules to handle and plan 
estates under your care, carefully integrating with prior law ER- 
TA's changes: An increase in the unified transfer tax credit and 
a reduction in the top tax rates. An unlimited estate and gift tax 
marital deduction for gifts made and decedents dying after 
1981, together with simplified rules for spouses' jointly owned 
property and community property. Liberalization of special use 
valuation for farms, closely held businesses. Easing of the 
rules for installment payment of estate taxes on closely held 
businesses. An increase in the annual gift tax exclusion from 
$3,000 to $10,000, and the addition of new exclusions for tui- 
tion and medical care payments. Annual filing of gift tax 
returns and payment of gift tax. And more. 



Reporter Features You'll Like: 

CoiTipi let Ions coordinating the 
Code, regulations, Commirtee 
Reports and Code-arranged expla- 
nation for organized reference 

Correlators summarizing con- 
tents 

For estates of decedents dy- 
ing prior to 1977 that are not yet 
settled, a separate volume treats 
applicable rules 

Another volume reproduces 
relevant authorities without 
editorial interruption, with the en- 
tire Code division revised to 
reflect ERTA 

"Source Notes" and "Amend- 
ment Notes" show the origin of 
each Code Section and give its 
history 

"Caution Lines" flag new changes in the Code 

"Estate Planning Comments" and "Legal 
Periodicals" features add more help 

Developments from weekly Reports are also organiz- 
ed here — new and proposed regulations, proposed 
legislation, new laws, decisions, rulings, forms, etc. 
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These follow to keep you Informed, your volumes ready to help 
you save tax money as you plan estates for clients. 
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FEDERAL ESTATE AND GIFT TAXES EXPLAINED, 1982 Edition 
(5029) — Provides an easy-to-understand explanation of late&t 
law changes, decisions, rulings, estate and gilt tax regulations. 
Sets out rules affecting filing and payment of estate taxes, pro- 
perty in a decedent's estate, payment of gift and generation- 
skipping transfer taxes, etc. Examples referring to return Forms 
706 and 709 are included. In all, 364 pages, topical index. Code 
finding list. Prices: 1-4 copies. $10 ea.; 5-9, $9.50 ea.. 10-24. $6.75 
ea.: 25-49, $7.75 ea. (Subscribers to CCH Current Law Handy- 
books receive this book and should order only for extra copies.) 
Pub March 1982 
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ON BEING A CHRISTIAN AND A 
LAWYER: LAW FOR THE INNOCENT. 
By Thomas L. Shaffer. Brigham Young 
University Press, Provo, Utah 84602. 
1981. $19.95. 271 pages. Reviewed by 
Richard J. Hoskins of Schiff Hardin 8- 
Waite, Chicago. 

Thomas L. Shaffer is something of a 
Christian philosopher in love with the 
law, but he has the critical detachment 
and playfulness of one who reserves his 
greatest love for something of more ul- 
timate worth. Former dean of the Notre 
Dame Law School, he is now a profes- 
8ae ci law at Washington and Lee Uni- 
vnalty. 

Shaffer is a Christian first, then a 
lawyer; Christian insights stand in 
judgment over the practice of law. This 
is not a dispassionate discussion of first 
principles in the relationship between 
two great traditions, the Christian and 
the legal. Halfway between theory and 
practice, it is a book for the sensitive 
and sophisticated Christian who seeks 
to strike an enlightened balance be- 
tween Christian practice and law prac- 
tice. The tone is critical, but committed. 

Shaffer is a cultivated man who 
speaks from a breadth of intellectual 
perspective too rare among law profes- 



sors and lawyers. At times he is pon- 
derous, but often enough, provocative. 

In an important chapter entitled, "A 
Theology of Lawyer Culture," Shaffer 
seeks to define and evaluate from a 
Christian view the characteristic habits, 
preferences, values, and modes of 
ttiinking that collectively comprise the 
"lawyer culture." The author finds the 
rudiments of an evaluative theory, at 
least for the Christian lawyer, in the 
writings of C.S. Lewis, particularly in 
Lewis's Protestant emphasis on practic- 
ing one's profession as a concrete ex- 
pression of Christian witness. 

Lawyers tend to identify justice as 
their vocational ultimate. As ennobling 
as justice is, Shaffer argues persua- 
sively that the professionally espoused 
pursuit of justice may actually impede 
the individual lawyer's accomplish- 
ment of more intermediate, but more at- 
tainable, goals. 

One of the consequences of an exclu- 
sive concern with justice, he argues, is 
that in practice it becomes translated 
into the tangible currency of "adminis- 
tration of justice." In other words, it re- 
sults in a "washed-hands" reliance on 
the government, particularly the judi- 
cial branch, as the dispenser of what- 



ever justice is dispensed. A profes- 
sional concern for justice becomes a 
cop-out for the individual lawyer. 

At a deeper level, shifting the burden 
of justice from the lawyer to the gov- 
ernment reinforces the corrupting no- 
tion that government, the source of 
power, also is the source of goodness. 
The government is substituted for God 
(the Christian source of goodness) or 
the people (the democratic source of 
goodness). "Those who come to believe 
that [the source ofj power is the source 
of goodness in society come to be 
oriented by tyranny." 

If the American professional culture 
of lawyers has not yet delivered us into 
tyranny, it has led us to "the adversary 
ethic, which is nearly as bad." To be 
sure, Shaffer concedes, the adversary 
ethic has its place, presumably in litiga- 
tion after all efforts at amicable resolu- 
tion have failed. On the larger stage, he 
adds, it has proved useful in those 
episodes in our national life "when 
what we needed most was a coerced al- 
ternative to chaos." But as a principle 
that pervades the legal profession's 
self-understanding, and as one of the 
primary contributions of the lawyer 
culture to the value system of the larger 
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culture, it is harmful: "an inadequate 
aspiration for a community, and ... a 
pernicious moral principle." 

As a Christian and a lawyer, I found 
this book stimulating. It addresses a 
junction too long neglected, both by 
Christians and by lawyers. Its approach 
has flaws here and there (for example, 
the model of lawyer as minister seems 
not always realistic to me), and some of 
the analysis seems unnecessarily 
opaque at times, even to one fairly ac- 
customed to reading ethics and theol- 
ogy. Nonetheless, it is basically a sound 
book by a careful thinker with a sense 
of humor. It deserves to be sincerely 
praised and, at least by lawyers, widely 
read. 



WOMEN IN LAW. By Cynthia Fuchs 
Epstein. Basic Books, 10 East 53d 
Street, New York, New York 10022. 
1981. $18.50. 438 pages. Reviewed by 
Judith A. Wenker of the California and 
District of Columbia bars. 

Eighty-eight years ago the United 
States Supreme Court ruled that "per- 
sons" who could be admitted to the bar 
meant "men." Today a female "person" 
sits on that Court. 

Ten years ago a major law school 



(Washington and Lee) finally began 
admitting women students for the first 
time. The latest available statistics dis- 
close that women account for almost 10 
per cent of law school faculties, and 
there have been at least five women 
law school deans. In 1950 there were 
between 6,000 and 7,000 women law- 
yers, who were being advised by U.S. 
government publications to concen- 
trate on domestic relations, real estate, 
and probate work. Today about 33 per 
cent of the students in law schools are 
women, and at least 62,000 women 
practice in all areas of law. 

Cynthia Fuchs Epstein, a sociology 
professor and author, cites these and 
innumerable other fascinating anec- 
dotes and statistics as she outlines the 
remarkable strides achieved by women 
in law in the last century. The author 
has interviewed hundreds of women, 
conducted a number of studies, and 
analyzed studies by others. These 
women practice as associates in Wall 
Street firms, partners in feminist firms, 
professors, judges, and corporate coun- 
sel. The author identifies and discusses 
not only the objective statistics but also 
the subjective feelings of the women 
who struggle against deeply ingrained 



prejudice to be considered as, and 
treated as, equals with their male coun- 
terparts. She analyzes why they went to 
law school and what they want from 
their careers: in some cases women 
want the same things as many male 
lawyers — money, prestige, and career 
fulfillment. In other cases they hope to 
change the system in high-powered 
firms that expect associates and 
partners to devote their lives to their 
work, or to work for social and political 
change. 

The book at times slips into defensive 
generalizations about "men" opposing 
the progress of "women" and empha- 
sizes the woman lawyer's attempt to 
juggle a career and family, thus ignor- 
ing the considerable number of child- 
less women. 

But the book's deficiencies are out- 
weighed by its value as a thorough look 
at where women lawyers have come 
from, where they have gone, and where 
they have yet to go. It is enjoyable and 
worthwhile reading, especially for pre- 
law and law students who may find it 
hard to believe that less than 100 years 
ago the prevailing attitude about 
women lawyers was perhaps best ex- 
pressed by a member of the Columbia 




■-1962 0110 



600 American Bar Association Journal 



Our people 
have the 
solution 

With financing and every other 
phase of the real estate transaction 
becoming more and more complex, 
specialized title expertise is more 
and more important. And that's just 
what the people at Chicago Title 
can give you. . . specialized coverage 
for every transaction. Call your ' 
nearest Chicago Title representative 
for your solution. 

(S) ChicagoTitle 
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How to receive 
regular cost-of-living 
increases when you 
need them most. 



As an attorney, you earn a good living 
—with the promise of increased income 
to keep you ahead of inflation. But 
what if that income and those increases 
stopped, even temporarily, due to a 
disability? Inflation wouldn't! That's 
why traditional disability insurance 
just isn't good enough anymore . . . 

Our new Income Replacement Plan 
protects you against loss of income due 
to disability with a high level of guar- 
anteed coverage, in addition 
to social security or other 
entitlements. And it offers a 
cost-of-living option which 
can keep your coverage 
from being "disabled" by 
inflation. Your benefits can 
be increased up to 8'M) each 
year you're disabled until 
they double. It's like a regular 
cost-of-living increase when 
you need it most. 

Our Income Replacement 
Plan can help protect you 
against inflation before, during 
and after any period of disability by 
allowing you to increase coverage to 
keep pace with your income within 
our new provisions. 

To find out how this disabilit)' insur- 




ance can help protect you against infla- 
tion, write for our brochure, "An Income 
Replacement Plan for the 80's." We'll 
also mail you the name and telephone 
number of our representative nearest you. 
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University Law School Board of Trus- 
tees who said that "no woman shall de- 
grade herself by practicing law in New 
York, especially if I can save her." 



PRECEDENCE IN ENGLAND AND 
WALES. By G.D. Squibb. Clarendon 
Press, Oxford University Press, 200 
Madison Avenue, New York, New York 
10016. 1981. $28.00. 157 pages. Re- 
viewed by Frederick Bernays Wiener of 
Phoenix, Arizona, a vice president of 
the Selden Society. 

Precedence is not restricted to 
monarchies; it also has figured in the 
history of the United States. Our coun- 
try came near losing the services of one 
of its most distinguished soldiers, Win- 
field Scott, when that distinctly angular 
individual threatened to resign unless 
his own major generalcy by brevet was 
accorded precedence over a similar 
commission awarded his contemporary 
and rival, Edmund P. Gaines. Older 
lawyers may recall the row over social 
precedence that erupted in the Hoover 
administration about the proper seating 
of Mrs. Gann, Vice President Curtis's 
sister and official hostess. And for some 
years now the State Department has 
had a chief of protocol, whose duty it is 



to resolve and hence to forestall similar 
controversies. 

In England precedence has been the 
subject of regulation ever since Anglo- 
Saxon days, as an 11th century manu- 
script establishes. And it has been judi- 
cially considered. An amusing case 
from 1674 (Ashton v. Jennings, 3 Keb. 
462; 2 Lev. 133) records an assault in 
church during a funeral service, over 
their respective precedence in seating, 
involving the wife of a doctor of divin- 
ity and the spouse of a justice of the 
peace. 

That issue was not resolved, al- 
though the Court of King's Bench then 
held that precedence was a matter of 
law. It still is in England and Wales, 
resting in part on statute and in part on 
royal warrants. Scots law on this mat- 
ter, like Scots law on almost everything 
else, is different. 

This book, which undertakes to set 
forth the current legal position in Eng- 
land, and in the process to correct er- 
rors appearing in numerous directories, 
has been prepared by an unusually 
qualified individual. George Squibb, 
author of The High Court of Chivalry 
and Doctors' Commons, is not only a 
lawyer — he has long been a queen's 



counsel and a bencher of the Inner 
Temple — but also a distinguished 
heraldic authority, being Norfolk 
herald extraordinary. He also is the 
lieutenant, assessor, and surrogate of 
the earl marshal and hereditary marshal 
of England, which is to say, he is the 
judge of the Court of Chivalry. That tri- 
bunal still exists, despite some cen- 
turies of desuetude, as demonstrated in 
the Manchester Corporation case, 
[1955] Prob. 133, and, significantly, it 
was not extinguished in the 1970s, 
when so many other courts were 
abolished by Parliament pursuant to 
recommendations of the Law Commis- 
sion. 

American lawyers will be interested 
in Squibb's showing that "esquire" is 
not really a word of art. It was said of 
old that "a barrister is an esquire by his 
office or profession," and consequently 
the clerk of the United States Supreme 
Court still addresses members of its bar, 
in all communications, as "Esquire." 
Certainly the older practice in New 
England and in New York City was 
identical. But in the western states law- 
yers almost invariably have been "Mr." 

Being a law book, this volume is sub- 
ject to continuous correction, as indeed 
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the author recognizes in his preface. 
While Precedence was passing through 
the press, the Supreme Court of Judica- 
ture Act of 1981 became law. That meas- 
ure made the vice-chancellor an ex of- 
ficio member of the Court of Appeal 
and gave him precedence after the pres- 
ident of the Family Division of the High 
Court. The immediate beneficiary of 
this upgrading was the present vice- 
chancellor, the Rt. Hon. Sir Robert 
Megarry, known to many American 
lawyers for his lecture "Inns Ancient 
and Modern," delivered during the 
American Bar Association's meeting in 
London in 1971. 

Yet, and in this book, the pervasive 
influence of hereditary nobility dem- 
onstrates its viability. Many of the 
highest English judges — the lord chief 
justice, the master of the rolls, the 
president of the Family Division, and 
the vice-chancellor — will, unless they 
are peers, rank below the eldest sons of 
viscounts, the younger sons of earls, 
and the eldest sons of barons! 

No new hereditary titles have been 
created in Britain since 1964, but 
women now are admitted to most or- 
ders of knighthood, including the 
Order of the Bath and the Order of St. 
Michael and St. George. Squibb 
suggests that "the time has come for ar- 
ranging men and women in a single 
order of precedence." Considering that 
in Britain today both the sovereign and 
the prime minister are women, this 
proposal hardly can be dismissed as 
either radical or premature. 

GOVERNMENT CONTRACTS IN A 
NUTSHELL. By W. Noel Keyes. West 
Publishing Company, 50 Kellogg 
Boulevard, St. Paul, Minnesota 55165. 
1979. $7.95. 369 pages. Reviewed by 
Charles W. Sherrer, division counsel, 
Department of the Army, South Pacific 
Division Corps of Engineers, San Fran- 
cisco, California. 

The Bard of Stratford-on-Avon spoke 
of the seven ages of men, the fifth being 
of the justice "with eyes severe and 
beard of formal cut, full of wise saws 
and modern instances." Although the 
subject was not specifically covered in 
As You Like It, it is during this fifth 
stage that the members of the bar may 
feel within them an ephemeral inclina- 
tion to review the law school textbooks 
of today and compare them with those of 
decades ago. This ephemeral inclina- 
tion may be accentuated and inten- 
sified if during this fifth stage the law- 
yer has a son or daughter who enrolls in 
law school. Since this fifth-stage re- 
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"It handles footnotes automat- 
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"Aquarius also has sophisti- 
cated proofreading features. 
Like automatic redlining that 
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tions and deletions. Plus there's 
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Records Processing for calendar 
and docket control. And Docu- 
ment Builder to quickly assem- 



ble final documents from stan- 
dard material. Aquarius even 
indexes documents six ways 
for filing and instantly finds 
them by cross-reference. 

"If you need more, tfiere's 
the Gemini electronic filing 
cabinet that connects to up 

to 14 Aquarius stations. It's 

the heart of the only clustered 
system with a built-in back- 
up. It's designed to never fail 
or lose information. As tfiey say 
at Syntrex, it's Always Up.' 

"Listen, any word processor 
will help an attorney look more 
professional on paper But re- 
member, it isn't lawyers who are 




doing all that typing and filing. 

It's legal secretaries. 

"So wouldn't you rather have 
the word processor that was 
designed to make me look 
good?" 

The Aquarius word processor 
fits easily on the typing wing of a 
secretary's desl<, plugs into pop- 
ular electronic typewriters, and 



upgrades to a fully-clustered 

system. 

For a convincing demon- 
stration, call TOLL FREE 800- 
526-2829 (in New Jersey call 
201-542-1500). Write or send 
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246 Industrial Way West, 
Eatontown, NJ 07724. 



Circle 152 on Reader Service Card 




Automation that works the way you ckx 



We Solve 
AH Kinds Of 
Construction 
Clainis Cases! 





WHI has supplM expart claims 
analysis/preparation sarvioM to 
attorneys on successful settle- 
ments totalling $3.S billion worth 
off diverse construction in 50 
states. Sand for your copy of our 
complata tarviot* ijroehiira today. 

[waffnmr • holms • Inglls ■ inc. 

208 High Street 
Mount Holly, N J. 08060 
606^1-0100 

OFFICE LOCATIONS 

La Crescenta, CA. 
213-248-2S23 



Kansas City, MO. 
816-931-2240 



Metairie, LA. 
504-835-7665 



PImm sand ut your brochur* ragarding 
WHI conttruction ctainw ttrvicM, 



Title. 



Company. 
Addrcw_ 



CERTIFICO oErasmsN mmUNES 

POLK COURT 

REPORTERS 




^ Free deposition space; 
telephone for reservations 

^ See our listing in 
Martindale l-iubbell 

606 South Olive Street, Suite 307 
Los Angeles, California 90014 
(Area code 21 3) 625-7615 



We offer 

Computer Transcription _ _ 
Key Word Index §B BarOndSfd 

Key Phrase Index 
Key Q & A Index by 



Circl* 142 on Reader Service Card 



BARRISTER 

A SYSTEM TO GROW ON 

Barrister Law Office Management 
Systems enhance attorney pro- 
ductivity by streamlining key 
areas within the law office: 

• Word Processing 

• Timekeeping 

• Billing 

• General Ledger Accounting 

• Litigation Support 

• Conflict of Interest Checking 

• Docketing 

And Barrister Computer Systems 

grow with you, easily expanding to 
meet future needs. 

Begin improving productivity today, 

and build for the future of your firm 

Send or call for more information. 

COMPTEK 

^.▼^ RESEARCH INC. 

Office Automation Division 

45 Oak Street 
Buffalo. New York 14203 
(716)842-2700 

cipal cities 



circle 118 on Reader Service Card 

606 American Bar Association Journal 



Ckela lis on RMdar O anm Card 



vieww finds himself in that posture, it 

was with a substantially greater-than- 
average interest that I perused W. Noel 
Keyes's Government Contracts in a 
Nutshell. 

The publisher established the Nut- 
shell S«ries early in the 1970s to pro- 
vide a compact and convoiient source 
of reference for a lawyer or law student 
to get an overview of a specific phase of 
the law. Professor Keyes, a highly re- 
spected authority in the field of gov- 
ernment procurement, has performed 
his mission in a superb fashion. He 
draws on his years of experience as a 
government lawyer. Superimposed are 
eight years in the world of academe as a 
professor of law at Peppeidlne Univer- 
sity. During his tenure there, he has 
been teaching government contracts 
and simultaneously conducting re- 
search to upgrade the state of the art in 
this most complex discipline. 

Keyes prudently has held to the min- 
imum the number of scholarly foot- 
notes in this edition. The material is 
eminently readable. The end product is 
a book that could be highly profitable 
reading both for the experienced law- 
yer specializing in government pro- 
curement work and the lawyer whose 
practice requires a less-detailed knowl- 
edge of procurement practices. 

After carefully digesting this book, 
plus some supplemental reading, I con- 
cluded that the Nutshell Series (about 
60 books) represents a measurable ad- 
vance in the state of the art over the 
textbooks with which my generation 
struggled long ago. 



Noted in brief 

The Termination Handbook. By 

Robert Coulson. The Free Press, Mac- 
millan Publishing Company, 866 Third 
Avenue, New York, New York 10022. 
1981. $15.95. 232 pages. Robert Coul- 
son, president of the American Arbitra- 
tion Association, offers sound advice to 
both people who are fired and those 
who do the firing. 

Judicial Opinion Writing Handbook. 
By Joyce J. George. William S. Hein 
and Company, 1285 Main Street, Buf- 
falo, New York 14209. 1981. $25.00. 
150 pages. This book outlines the steps 
of decision making, the purposes of a 
written opinion, and the rules that 
should be followed when writing an 
opinion. It is v^rritten in the style of a 
workbook and contains many examples 
and exercise pages. 

Copyrighted material 
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The Law Practice of Alexander 
Hamilton: Documents and Commen- 
tary. Volume V. Edited by Julius 
Goebel, Jr. and Joseph H. Smith. Co- 
lumbia University Press, 562 West 
113th Street, New York, New York 
10025. 1981. $75.00. 754 pages. The 
final volume in this series reprints two 
lengthy documents: Hamilton's manu- 
scripts Law Register and Cash Book, 
which he maintained from 1795 to 
1804. 

1982 Supplement to Administrative 
Law Treatise. By Kenneth Culp Davis. 
K.C. Davis Publishing Company, Uni- 
versity of San Diego, San Diego, 
California 92110. 1982. $30.00. 623 
pages. This supplement brings Vol- 
umes I and II of the second edition of 
this treatise up to date as well as the 
parts of the first edition not yet re- 
placed by the second. 

The Improvement of the Administra- 
tion of Justice: The Judicial Adminis- 
tration Division Handbook. Sixth edi- 
tion. Edited by Fannie J. Klein. Ameri- 
can Bar Association, Circulation De- 
partment, 1155 East 60th Street, 
Chicago, Illinois 60637. 1981. $15.00 
plus $1.00 postage and handling. (Free 
to J.A.D. members.) 341 pages. This 



book describes the state of the art in 
court improvement. 

Forensic Sciences. Edited by Cyril H. 
Wecht. Matthew Bender and Company, 
235 East 45th Street, New York, New 
York 10017. 1981. $200.00. Three vol- 
umes. Binder . This reference work is 
geared toward medical-legal consul- 
tants and trial lawyers, both civil and 
criminal, as well as forensic scientists. 
It is to be revised and supplemented 
annually. 

Punitive Damages: Law and Prac- 
tice. By James D. Ghiardi and John J. 
Kircher. Callaghan and Company, 
3201 Old Glenview Road, Wilmette, Il- 
linois 60091. 1981. $67.50. Binder. 
This comprehensive analysis of the en- 
tire doctrine of punitive damages will 
be supplemented periodically. 

Charitable Giving and Solicitation. 
By Sue S. Stern, Richard B. Sullivan, 
and Jon L. Schumacher. Prentice-Hall, 
Englewood Cliffs, New Jersey 07632. 
1981. $243.00 for a one-year subscrip- 
tion; $222.00 for a two-year subscrip- 
tion. Binder. This new loose-leaf serv- 
ice will be supplemented monthly and 
should be useful because of the prob- 
lems and uncertainties in the field 
raised by the estate and gift tax pro- 



visions of the Economic Recovery Tax 
Act. It provides an explanation of the 
federal tax aspects of charitable giving, 
current and deferred, in clear, concise, 
nontechnical language and includes 
tested fund-raising methods. 

Divorce Taxation. By Marjorie A. 
O'Connell. Prentice-Hall, Englewood 
Cliffs, New Jersey 07632. 1982. $264.00 
for a one-year subscription; $240.00 for 
a two-year subscription. Looseleaf. 
This is a complete, readable explana- 
tion of all the tax rules on divorce and 
separation. It provides immediate ac- 
cess to all the rules, together with 
specimen forms, agreements, work- 
sheets, and checklists. It is to be up- 
dated monthly. 

The Law of Occupational Safety and 
Health. By Gary Nothstein. Thfe Free 
Press, Macmillan Publishing Com- 
pany, 866 Third Avenue, New York, 
New York 10022. 1981. $65.00. 801 
pages. This book tells everything you 
need to know on the subject and con- 
tains a reprint of the Occupational 
Safety and Health Act; a sectional con- 
version table comparing the act to Sec- 
tion 29 of the U.S. Code; and the review 
commission's rules of procedure. 
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Imagine: 

You're about to launch a 
history-making condo conversion. 




There's just one little snag. 

8 a.m.. Pacific Standard Time. July 3rd. 

That's when certain documents had to l3e recorded at 
the county recorder's office. Or the developer would have 
missed the settlement deadline for phase one of his 
550-unit condo conversion. One of the biggest ever on the 
West Coast. 

The problem? He wasn't able to deliver the last of the 
documents to us until midnight, the night before, it was 
our job to put them in recording order — all 2.350 pages 
of them — and get them to the recorder's office on time. 

The solution? We put in an extra day's work that 
night and were at the recorder's office at 8 a.m. sharp. 



Whether your project is a condo conversion that 
makes history, or a single-family home that makes your 
day. call Commonwealth. Our service really can make 
a difference. 

We turn obstacles into opportunities. 

\ COMMONWEALTH LAND 

TITLE INSURANCE COMPANY 
A Reliance Group Conip.iiiy 

Headquarters: 8 Penn Center 
Phrladelphia. PA 19103 • (215) 241-6000 
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TAPE ALL YOUR 
PHONE CALLS! 




TELE-RECORDER ISO 

$0>I95 

only 

Includes ^, yy.. 
Shipping 

// 



Automatically records all your telephone 
conversations, both incoming and out- 
going. The Tele-Recorder 150, is simple to 
install, plugs into any telephone jack and 
your tape recorder. It starts recording 
when you lift the receiver and stops auto- 
matically when you hang up. Have a com- 
plete and accurate record of all phone con- 
versations, orders, instructions, with no 
errors in transcription. 



• No montlily Teleplione 
Company charges 

• Simple to Install 

• Unit connects to any tape 



' Activates as soon as 
you lift ttie receiver 
' All Solid-state 
• No power necessary 



recorder witli a remote Input • 1-year guarantee 

COMMUNICATIONS 

I Send Check, Money Order, Credit Card No. to; j 

' II EAST 3/th STREET . NEW YORK NY 10016 | 

I CALL TOLL FREE: (800) 221-2424 AB 

I IN NEW YORK CALL COLLECT: |212) 736-0227 
I II not Mtliflad within two wMk*, rtlum lor full rtlund. 



Write for free catalog of 
telephone accessories. 



Circle 136 on Reader Service Card 



ATTORNEY SPECIALISTS 
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Currently recruiting nationwide for Law 
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No resumes forwarded to clients before 
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Ruth Miles 
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6 East 45th St., NY NY 10017 
Telephone [212] 687-3587 
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proofreading, that 
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By Robert Berger, Jr. John Wiley and 
Sons, 605 Third Avenue, New York, 
New York 10158. 1981. $34.95. 357 
pages. This book is written especially 
for practicing lawyers who have little 
or no formal training in accounting. It 
gives a working knowledge of account- 
ing topics — from financial accounting 
principles to auditing, internal control, 
financial analysis, and managerial ac- 
counting. 

Law Books 1876-1981. Four vol- 
umes. R.R. Bowker Company, 1180 
Avenue of the Americas, New York, 
New York 10036. 1981. $375.00. 4,597 
pages. These volumes list all law and 
law-related titles that have been 
catalogued by the Library of Congress 
since 1876 and published or distributed 
in the United States. The entries are ar- 
ranged alphabetically by main entry 
within subject and include title, subti- 
tle, author, publication place and date, 
publisher, collation, series, general 
note or contents note, L.C. classifica- 
tion number, Dewey decimal classifica- 
tion number, L.C. number, and trac- 
ings. In addition, there is a serials index 
and a list of publishers and distributors 
of law and law-related materials. 

How to Try a Criminal Case: A Desk 
and Trial Handbook. By Stephen 
Hrones. Prentice-Hall, Englewood 
Cliffs, New Jersey 07632. 1982. 
$34.50. 298 pages. This guide covers 
the investigation of the case through 
each stage of the trial process to the ap- 
peal procedure and includes a chapter 
on attorney's fees. It contains sample 
pretrial motion forms, suggested voir 
dire questions, excerpts from actual 
trial transcripts, anecdotes of great de- 
fense attorneys, a sample sentencing 
memorandum, a sample appellate brief, 
and checklists for quick reference. 

Legal Malpractice. Second edition. 
By Ronald E. Mallen and Victor B. 
Levit. West Publishing Company, 50 
West Kellogg Boulevard, Post Office 
Box 3526, St. Paul, Minnesota 55165. 
1981. $50.00 ($2.50 special discount to 
subscribers to first edition). 1,055 
pages. The authors discuss malpractice 
liability and prevention, in addition to 
lawyers' malpractice insurance and 
how to prosecute a le^al malpractice 
claim. The second edition expands the 
coverage of certain topics, including 
malicious prosecution, expanded priv- 
ity, and negligence liability to 
nonclients. The areas of attorney's 
fiduciary obligations and conflicts of 
interest receive stronger emphasis, and 
there are new chapters on criminal and 
insurance law. 
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Supreme Court 
Report 

March cases contain five unanimous opinions 



It is probably coincidental, but the 

cases handed down by the Supreme 
Court in March had an unusually high 
number of unanimous opinions, and a 
number of others were decided without 
dissents, although there were concur- 
ring opinions or opinions concurring in 
the judgment. 

Of the new decisions the most 
noteworthy was the Court's March 24 
holding that employees of the state- 
owned Long Island Rail Road are sub- 
ject to the federal Railway Labor Act. 
The decision was a blow to New York 
officials, who had tried to invoke the 
Tenth Amendment to uphold a state 
statute that bars strikes by state em- 
ployees. 

On the same day other New York 
authorities were rebuffed by the Court 
in a ruling that held that the state's 

Family Court Act, which permits state 
courts to sever natural parents' rights 
over their children by proof by a pre- 
ponderance of evidence that the par- 
ents are unfit. The Court ruled that the 

proof must be by at least clear and con- 
vincing evidence. 
Two decisions handed down on 

March 31 were of more than usual in- 
terest. In one the Court held that an 
executive agreement is a "treaty" 
within the meaning of 5 U.S.C § 7201, 
a statute that forbids discrimination 
against American citizens on military 
bases abroad unless "prohibited by 
treaty." In the other the Court decided 
seven to two that a former Army physi- 
cian accused of the murder of his wife 
and children was not denied his right 
to a speedy trial when the government 
dropped military charges against him 
and then waited nearly two years before 
indicting him on the same charges. 

The Court was sharply divided in a 
March 3 decision that a federal judge 
must dismiss a petition for a writ of 
habeas corpus if the petition contains 
any federal claims that have not been 
ffichausted under state procedures. 

Elections . . . 

campaign funds 

In Brend Political Action Committee 



V. Federal Election Committee, 455 

U.S. , 71 L.Ed. 2d 432, 102 S.Ct. 

1235, 50 U.S.L.W. 4291, decided March 
8, the Court held that only the three 
categories of plaintiffs named in Sec- 
tion 310(a) of the Federal Election 
Campaign Act may invoke the expe- 
dited procedures for which it provides. 

The section, which is 2 U.S.C. § 
437h, lists three categories of plaintiffs 
who may challenge the constitutional 
validity of the act in specially expe- 
dited suits: the Federal Election Com- 
mission, the "national committee of 
any political party," and "any indi- 
vidual eligible to vote in any election 
for the office of President." 

The appellants were two trade asso- 
ciations and three political action 
committees that wanted to challenge 
the validity of a provision of the statute 
limiting the extent to which trade asso- 
ciations and political action commit- 
tees may solicit funds for political pur- 
poses. They filed this action in a federal 
district court seeking expedited con- 
sideration of their claims under Section 
437h. The district court denied certifi- 
cation under the section on the ground 
that the appellants did not belong to 
any of the three categories specified in 
the act. The Seventh Circuit reversed. 
591 F. 2d 29 (1979). On remand, the 
district court certified the case back to 
the court of appeals, which proceeded 
to the merits. 635 F. 2d 261 (1980). 

Speaking through Justice O'Connor, 
the Supreme Court unanimously re- 
versed and remanded, holding that the 
appellants were not entitled to use the 
expedited procedure. Section 437h, the 
Court said, "affords its uinique system 
of expedited review to three carefully 
chosen classes of persons who might 
meet the minimum standing require- 
ments of Article HI." The plain lan- 
guage of the statute controls its con- 
struction, the Court declared, at least in 
the absence of evidence of a "clearly 
expressed legislative history to the con- 
trary," and Congress had given no af- 
firmative indication that it meant to in- 
clude in its grant any parties beyond 
the three listed classes. 



by Rowland L. Young 



Family law . . . 
standard of proof 

The child custody case was Santosky 

v. ICramer, 455 U.S , 71 L.Ed. 2d 

599, 102 S.Ct. 1388, 50 U.S.L.W. 4333, 
decided March 24. The decision held 
unconstitutional a provision of New 
York's Family Court Act that permits 
termination of the natural parents' 
rights in their i hildren on proof by a 
preponderance of the evidence that the 
child is "permanently neglected." The 
Court said that the due process clause 
of the 14th Amendment requires that 
the neglect must be established by at 
least clear and convincing evidence. 

The New York act authorizes state 
authorities to remove a child from its 
home if it appears to be neglected. Once 
removed, the child is placed in an in- 
stitution or a foster home while efforts 
are made to help the family and reunite 
it, but if the authorities are convinced 
that "positive, nurturing panHit>child 
relationships no longer exist," the state 
may initiate proceedings to terminate 
custody permanently. 

The three Santosky children were 
first removed from their parents' cus- 
tody in 1973 after episodes of physical 
abuse and neglect. In 1978, after find- 
ing that efforts by social workers to 
counsel the parents had failed, the fam- 
ily court ordered their rights perma- 
nently terminated. 

The petitioners appealed, challeng- 
ing the constitutionality of the standard 
of proof. The state's intermediate appel- 
late court upheld the statute (427 
N.Y.S. 2d 319 (1980)), and the New 
York Court of Appeals dismissed on the 
ground that no substantial constitu- 
tional question was presented. 

The Supreme Court vacated and re- 
manded in an opinion by Justice 
Blackmim. The Court said that due proc- 
ess in parental rights termination pro- 
ceedings turns on a balancing of the 
three factors specified in Mathews v. 
EJdridge, 424 U.S. 319 (1976): the pri- 
vate interests affected by the proceed- 
ing; the risk of error created by the 
state's chosen procedure; and the coun- 
tervailing governmental interest sup- 
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porting the use of the challenged pro- 
cedure. 

The first of these factors weighs heav- 
ily against the use of the preponderance 

standard in a permanent neglect pro- 
ceeding, the Court said, because at the 
fact-finding stage, the state cannot pre- 
sume that a child and his parents are 
adversaries. Until the state proves un- 
fitness, "the interests of the child and 
his natural parents share a vital interest 
in preventing erroneous termination of 
their natural relationship." The state's 
failure to prove permanent neglect may 
prolong the delay and uncertainty until 
the foster child is freed for adoption, 
the Court said, but for the natural par- 
ents a finding of permanent neglect can 
cutoff their right.s forever. "Given this 
disparity of consequences, we have no 
difficulty finding that the balance of 
private interests strongly favors 
heightened procedural protections." 

Applying the second Eldridge factor, 
the Court .said that, even assuming that 
the preponderance standard allocates 
the risk of error between the parents 
and child, use of that standard reflects 
the judgment that society is nearly neu- 
tral between erroneous termination and 
erroneous failure to terminate. "For the 
child, the likely consequence of an er- 
roneous failure to terminate is preserva- 
tion of an uneasy status quo. For the 
natural parents, however, the conse- 
quence of an erroneous termination is 
the unnecessary destruction of their 
natural family." 

In considering the third RJdritfgf? fac- 
tor, the Court said that the two state in- 
terests in parental rights termination 
proceedings — a parens patriae interest 
in the welfare of the child and the fiscal 
and administrative intoeA in reducing 
the cost of the proceedings — were both 
consistent with a standard of proof 
more strict than mere preponderance of 
the evidence. 

Noting that a majority of states re- 
quire a higher standard of proof in par- 
ental termination cases, the Court said, 
"The individual should not be asked to 
share equally with society the risk of 
error when the possible injury to the 
individual is significantly greater than 
any possible harm to the state." A 
nearly equal allocation of risk is con- 
stitutionally intolerable, the Court con- 
cluded. 

Justice Rehnquist, joined by Chief 
lustice Burger and Justices White and 
O'Connor, wrote a strong dissent that 
argued that the Court was focusing on 

one narrow provision of the New York 
statutory scheme and was overlooking 



its fundamental feimess. The New York 

system is a comprehensive program to 
aid parents like the petitioners, the dis- 
sent declared. The state seeks not only 
to protect the interests of the parents in 
rearing their own children but also to 
assist and encourage parents who have 
lost custody. "Only as a last resort, 
when all 'diligent efforts' to reunite the 
family have failed, does New York 
authorize the termination of parental 
rights," the dissent pointed out. 

The state had made extraordinary ef- 
forts here to assist the Santoskys, the 
dissent pointed out, and it had spent 
more than $15.00(1 over d jieriod of 
three years to rehabilitate the parents. 

Full faith and credit . . . 
jurisdiction 

In Underwriters National Assurance 

Company v. North Cnro/ina Life Fr Ac- 
cident &■ Health Insurance Guaranty 
Association, 455 U.S , 71 L.Ed. 2d 

558, 102 s et. 1357. 50 U.S.L.W. 4319. 
decided March 24. the Court held that 
North Carolina courts must give full 
faith and credit to a determination by 
an Indiana court that settled and dis- 
missed claims to a fund held in trust by 
North Carolina authorities for the bene- 
fit of North Carolina holders of insur- 
ance i)olicies issued by an Indiana in- 
surance company. 

The petitioner is an Indiana stock in- 
surance corporation licensed to do bus- 
iness in 45 states, including North 

Carolina. In order to do business in 

North Carolina, it was required to join 
the respondent association, which is ul- 
timately responsible for fulfilling the 
policy obligations of any member that 
becomes insolvent. In June, 1973, the 
North Carolina commissioner of insur- 
ance determined that the petitioner was 
in financial trouble and required it to 
post a deposit of $100,000 "for the sole 
benefit of North Carolina policy 
holders." It complied. 

A year later the Indiana Department 
of Insurance started rehabilitation pro- 
ceedings against the petitioner on the 

ground that its reserves were inade- 
quate to meet its future policy obliga- 
ticms. The Superior Court for Marion 
County (the rehabilitation court) or- 
dered the Indiana commissioner of in- 
surance to take possession of peti- 
tioner's business and assets, and notice 
of this was sent to all state insurance 
commissioners, including the North 
Carolina commissioner. Notice was 
sent to all policy holders that a class 
consisting of all past and present policy 
holders had been certified and that all 



not requesting exclusion would be 
bound by the judgment of the rehabili- 
tation court. 
The court approved a rehabilitation 

plan in 1976, stating that it had "juris- 
diction over the subject matter and over 
the parties," including policy holders 
and state insurance guaranty associa- 
tions and that any claim that was or 
could have been presented that was in- 
consistent with the plan "is overruled 
and relief to that extent denied." Notice 
of this was sent to all policy h(dd«rs, 
state insurance commissioners, and 
state guaranty associations. No appeal 
was taken, and the petitioner was re- 
leased from rehabilitation. 

Later a dispute arose between the pe- 
titioner and the North Carolina associa- 
tion over the $100,000 fund deposited 
with the North Carolina commissioner, 
and the association brought suit in 
North Carolina seeking a declaratory 
judgment that it was entitled to use the 
fund to fulfil! prerehabilitation obliga- 
tions to those policy holders. 

The North Carolina court refused to 
honor the Indiana rehabilitation court's 
judgment, and the North Carolina Court 
of Appeals affirmed. 269 S.E. 2d 688 
(1980). It ruled that, as a matter of North 
Carolina law, the Indiana court did not 
have jurisdiction over the subject mat- 
ter. The North Carolina Supreme Court 
declined to review. 273 S.E. 2d 453 

(1980). 

The United States Supreme Court re- 
versed and remanded in an opinion by 

Justice Marshall. The Court said that 
the North Carolina courts had failed to 
recognize the limited scope of review 
that a court may conduct to determine 
whether a foreign court had jurisdic- 
tion to render a challenged judgment. 
The principles of res judicata apply to 
questions of jurisdiction as well as to 
other issues, the Court said, and in this 
case the rehabilitation court in Indiana 
had "fully and fairly considered 
whether it had subject matter jurisdic- 
tion to settle the prerehabilitation 
claims of the parties to the North 
Carolina deposit." The North Carolina 
association had been notified that it 
must either intervene in the rehabilita- 
tion proceedings or specifically waive 
all its claims. The Court also pointed 
out that the North Carolina deposit had 
been listed as a general asset of Under- 
writers in the plan of rehabilitation. 
The association was an intervenor in 
the rehabilitation proceeding, the Court 
noted, and it was obliged to advance its 
argument that the Indiana court had no 
jurisdiction over the subject matter 
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vAuxi it was given an opportunity to do 
so. "The issue having been fully and 
fairly considered by the Indiana court, 
its final determination was entitled to 
full faith and credit in North Carolina." 
the Court declared. 

Justice White, Joined by Justices 
Powell and Stevms, concurred in the 
judgment In his view, the only parties 
over which the Indiana court had to 
have jurisdiction to prohibit the associ- 
ation from moving against the North 
Carolina deposit were the association 
and Underwriters. It had jurisdiction 
over the association because it partici- 
pated in the rehabilitation plan, and it 
had jurisdiction over Underwriters be- 
cause the company was incorporated in 
Indiana, the opinion said. Jurisdiction 
over the deposit was simply not rele- 
vant to the question of the res judicata 
effect of the Indiana court's judgment 
as to the association. 

Habeas corpus . . . 
federal courts 

In Rose v. Lundy, 455 U.S. , 71 

L.£d. 2d 379, 102 S.Ct. 1198, 50 
U.S.L.W. 4272, decided March 3, a 
sharply divided Court held that a fed- 
eral district judge must dismiss a peti- 
tion for a writ of habeas corpus from a 
state prisoner if it contains any claims 
tliat have not been exhausted in state 
courts, even if the petition contains 
claims that have been exhausted. 

Lundy was convicted in Tennessee of 
rape and crimes against nature. He un- 
successfully sought relief in a state 
court and then filed a petition for habe- 
as corpus in a fsderal district court. It 
granted the writ in spite of the fact that 
the petition contained claims that had 
not been exhausted in state court. The 
Sixth Circuit affirmed. 624 F. 2d 1100 
(1980J. 

The Supreme Court reversed and re- 
manded with an opinion by Justice 
O'Connor. The Court said that the 
exhaustion doctrine is designed prin- 
cipally to protect the state courts' role 
in the enforcement of federal law and to 
prevent disruption of state judicial pro- 
ceedings. "A rigorously enforced total 
exhaustion rule will encourage state 
prisoners to seek full relief first from 
the state courts," the Court declared, 
"thus giving those courts the opportu- 
nity to review all claims of error. . . . 
Equally as important, federal claims 
that have been fully exhausted in state 
courts will more often be accompanied 
by a complete factual record to aid the 
federal courts in their review." 

The Court added that a total exhaus- 



tion rule will not impair the prisoner's 
interest in a speedy trial because he can 
always amend his petition to delete un- 
exhausted claims rather than return to 
the state court. The Court added that 
the prisoner who does this runs the risk 
of dismissal of subsequent claims be- 
cause they might be dismissed as an 
abuse of the writ. (This portion of the 
opinion was adopted only by Chief Jus- 
tice Burger and Justices Powell and 
Rehnquist, so it is the view of only a 
plurality of the Court.) 

Justice Blackmun concurred in the 
judgment, arguing that the total 
exhaustion rule would operate as a trap 
for the imeducated and indigent pro se 
applicant, would delay the resolution 
of claims that are not frivolous, and 
would increase, rather than decrease, 
the bardm on both federal and state 
courts. He said that he favored remand, 
however, for reconsideration of the 
merito oS the constitutional claims. 

Justice Brennan, joined by Justice 
Marshall, dissented in part, saying that 
he disagreed that a habeas corpus peti- 
tioner must risk forfeiting considera- 
tion of his unexhausted claims in fed- 
eral court if he decides to proceed only 
with his exhausted claims and deliber- 
ately sets aside his unexhausted ones. 

Justice Stevens dissented, taking the 
position that while there are some situ- 
ations in which a district judge should 
refuse to entertain a mixed petition 
until all of the prisoner's claims have 
been exhausted, if the unexhausted 
claim involves a serious error and it is 
reasonably clear that the exhausted 
claims do not, addressing the merits of 
the exhausted claims will only delay 
the ultimate disposition of the case. 
The Court's total exhaustion rule, the 
dissent said, "demeans" the writ. 

Railroads . . . 
bankruptcy 

In Railway Labor Executives' Associ- 
ation v. Gibbons, 455 U.S 71 L.Ed. 

2d 335. 102 S.Ct. 1169, 50 U.S.L.W. 
4258, decided March 2, the Court held 
unconstitutional the Stagger.s Rail Act 
of 1980, a statute that requires the trus- 
tee of the bankrupt Rock Island Rail- 
road to provide economic benefits to 
former Rock Island employees. The 
Court held that the act violated the 
bankruptcy clause of Article I of the 
Constitution, which gives Congress 
power to enact "uniform" bankruptcy 
laws. 

In 1975 the Rock Island petitioned for 
reorganization under the Bankruptcy 
Act, and it continued to operate until 



September, 1979, when a labor strike 
forced it to discontinue. Concluding 
that reorganization was impossible, the 
district court ordered the trustee, the 
appellee in this case, to liquidate the 
line's assets. Three days before the 
court acted, however. Congress enacted 
the Rock Island Railroad Transition and 
Employee Act, which provided that the 
trustee must pay benefits of up to $75 
million to Rock Island employees who 
were not hired by other carriers. In 
1980 the reorganization court held the 
R.I.T.A. unconstitutional and enjoined 
its enforcement on the ground that it 
provided for an uncompensated taking 
of private property. This order was on 
appeal in this decision. (No. 80-415.) 

Congress responded with the Stag- 
gers Act, a re-enactment of the R.I.T.A. 
with an additional provision that 
sought to avoid any implication that 
the act deprived creditors of any Tucker 
Act remedy. The reorganization court 
refused to vacate its earlier injunction, 
however, and issued a new order en- 
joining enforcement of the Staggers 
Act, which was appealed to the 
Seventh Circuit and afRrmed. 645 F. 2d 
74 (1980). This order also was on ap- 
peal here. (No. 80-1239.) 

The Supreme Court vacated the 
judgments below and remanded in an 
opinion by Justice Rehnquist. The 
Court concluded that the amended 
statute was an enactment under the 
bankruptcy clause, not the commerce 
clause. The statute "imposes on a bank- 
rupt railroad the duty to pay large sums 
of money to its displaced employees, 
and then establishes a mechanism 
through which these 'obligations' are to 
be satisfied," the Court said. "The Act 
provides that the claims of these em- 
ployees are to be accorded priority over 
the claims of Rock Island's commercial 
creditors, bondholders, and sharehold- 
ers. It follows that the subject matter of 
RITA is the relationship between a 
bankrupt railroad and its creditors. . . . 
In enacting lUTA, Congress did nothing 
less than to prescribe the manner in 
which the property of the Rot:!^ Ishind 
estate is to be distributed among its 
creditors." 

The Court said that Congress has 
great flexibility in enacting bankruptcy 
laws; it may distinguish among classes 
of debtors, treat railroad bankruptcies 
as a distinctive problem, and fashion 
legislation to resolve geographically 
isolated problems. This case, however, 
presented a different sort of "uni- 
formity" question, the Court went on. 
"By its specific terms . . . RITA applies 
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to only one regional bankrupt railroad, 

and cannot be said to apply uniformly 
even to major railroads in bankruptcy 
proceedings throughout the United 
States. The employee protection pro- 
visions of KITA therefore cannot be 
said to 'apply equally to all creditors 
and all debtors.'" 

Justice Marshall, joined by Justice 
Brennan, concurred in the judgment. 
He argued that the Court's opinion was 
too restrictive on Congress's bank- 
ruptc:y [)ovvL'r. The bankruptcy clause 
permits legislation that responds to the 
distinctive needs of a particular rail- 
road or its employees. Justice Marshall 
argued, if Congress finds that the ap- 
plication of the law to a single debtor or 
class of debtors serves a national inter- 
est apart from the economic interests of 
that debtor or class and if the national 
interest justifies Congress's failure to 
apply the law to other debtors. 

Railroads . . . 
state immunity 

The Tenth Amendment case, United 
Transportation Union v. Long IsJand 

Rail Road Company, 455 U.S. , 71 

L.Ed. 2d 547. 102 s et. 1349, 50 
U.S.L.W. 4315, decided March 24, held 
that nothing in the amendment pro- 
hibits application of the Railway Labor 
Act to a state-owned railroad engaged 
in interstate commerce. 

New York acquired the Long Island 
Rail Road in 1966 after 132 years of 

private ownership, but the railroad 

continued to conduct collective bar- 
gaining under the procedures of the 
Railway Labor Act. In 1979 labor 
negotiations between the railroad and 
the union representing its employees 
ended in failure, and the National 
Mediation Board stepped in. After 
seven months of failure, the board re- 
leased the case from mediation, thus 
triggering a 30-day cooling off period. 
One day before the expiration of the 30 
days, the union anticipated the state's 
challenge to the applicability of the 
federal act and sued in a federal court 
for a declaratory judgment that the dis- 
pute was covered by the federal act and 
not by New York's Taylor Law, which 
forbids strikes by public employees. 

The union called a strike, which 
ended when the president of the United 
States intervened, thus imposing an 
additional 60-day cooling off period. 
During that period the state converted 
the railroad from a private stock com- 
pany to a public benefit corporation. 
The railroad then filed suit in a state 
court seeking to enjoin a strike. Before 



the state court acted, the federal court 

decided the union's suit for declaratory 
relief, holding that the railroad was a 
carrier subject to the Railway Labor 
Act. 509 F. Supp. 1300 (E.D. N Y. 1980). 

The Second Circuit reversed, holding 
that the operation of the railroad was an 
integral state governmental function. 
634 F. 2d 19 (1980). 

The Supreme Court reversed and re- 
manded in a unanimous opinion by 
Chief Justice Burger. The Court rejected 
the contention that the railroad was 
immune under National League of 
Cities V. Useiy, 426 U.S. 833 (1976), a 
case holding that Congress could not 
impose the requirements of the Fair 
Labor Standards Act on state and local 
governments. National League of Cities 
held the federal act invalid insofar as it 
displaced the states' freedom "to struc- 
ture integral operations in areas of tra- 
ditional governmental functions," the 
Court said, but the operation of a rail- 
road in interstate commprce. the Court 
added, is not a traiiit uhi.iI function of 
state governments. 

National League o/ Cities held that 
federal power to regulate commerce 
could not be exercised so as to under- 
mine the role of the states in our federal 
system, but traditionally the operation 
of passenger railroads has been a func- 
tion of private industry, said the Court. 
"Just as the Federal Government cannot 
usurp traditional state functions, there 
is no justification for a rule which 

would allow the States, by acquiring 

functions previously performed by the 
private sector, to erode federal 
authority in areas traditionally subject 
to comprehensive federal regulation for 
nearly a century," the Court declared. 

Securities. . . 
definition of security 

In »\farine Bank v. Weaver, 455 U.S. 

, 71 L.Ed. 2d 409, 102 S.Ct. 1220, 50 

U.S.L.W. 4285, decided March 8, the 
Court held that neither a certificate of 
deposit nor an agreement by which pri- 
vate parties pledged the certificate as a 
guarantee for a loan were "securities" 
within the meaning of the antifraud 
provisions of Section 10(b) of the Secu- 
rities Exchange Act of 1934, 15 U.S.C. § 
78j(b). 

The Weavers purchased a $50,000 
six-year certificate of deposit from the 
Marine Bank in 1978. They later 

pledged the certificate to guarantee a 
$65,000 loan from the bank to a 
slaughterhouse company, Columbus 

Packing Company, owned by Raymond 
and Barbara Piccirillo. The Weavers' 



agreement with the PicciriUos gave 

them 50 per cent of the profits of the 
company, plus $100 a month as long as 
they guaranteed the loan. They also 
were given the right to use a barn and 
pasture and the right to veto future bor- 
rowing by the company. 

The Weavers brought this suit after 
the bank applied the proceeds of the 
loan to satisfy prior loans and the over- 
drawn checking account of the com- 
pany. The company went bankrupt four 
months later. 

The Weavers alleged that the bank 
had told them that the $65,000 loan was 
to be used as working capital and that 
the bank had actively solicited them to 
guarantee the loan to Columbus while 
knowing, but not disclosing, Colum- 
bus's financial plight or the bank's in- 
tention to repay itself from the new 
loan guaranteed by the certificate of 
deposit. This conduct they said, vio- 
lated Section 10(b) of the statute. 

The district court granted summary 
judgment for the bank, but the Third 
Circuit reversed. 637 F. 2d 157 (1980). 

The Supreme Court reversed and re- 
manded in a unanimous decision by 
Chief Justice Burger. The Court said 
that, while the statute's definition of 
"security" is quite broad, in enacting 
the securities laws. Congress did not in- 
tend to provide a broad federal remedy 
for all fraud. A certificate of deposit is 
different from other long-term debt ob- 
ligations, the Court said, because the 

purchaser of a certiflcate is virtually 

guaranteed payment in full, whereas 
the ordinary long-term creditor as- 
sumes the risk of the borrower's in- 
solvency. 

The Court rejected the court of ap- 
peals' reasoning that the certificate of 
deposit was the functional equivalent 
of the withdrawable capital shares of a 
savings and loan association that were 
held to be securities in fcherepnin v. 
Knight, 389 U.S. 332 (1967). The shares 
in Tchorepn in did not pay a fixed rate 
of interest and the purchasers received 
voting rights. "In short," said the Court, 
"the withdrawable capital shares in 
Tcherepnin were much more like ordi- 
nary shares of stock and 'the ordinary 
concept of a security' . . . than a certifi- 
cate of deposit." 

The Court also rejected the conten- 
tion that the agreement between the 
Weavers and the PicciriUos fell within 
the statutory definition of security. 
"Congress intended the securities laws 
to cover those instruments ordinarily 
and commonly considered to be securi- 
ties in the commercial world," the 
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Court said, but the agreement was not 
that kind of instrument. The Piccirillos 
"distributed no prospectus to the 
Weavers or to other potential investois, 
and the unique agreement they 
negotiated was not designed to be 
traded publicly." 

Securities . . . 

forged securities 

InMcEJroy v. United States, 455 U.S. 

, 71 L.Ed. 2d 522, 102 S.Ct. 1332' 50 

U.S.L.W. 4304. decided March 23, the 
Court held that 18 U.S.C. § 2314, which 
prohibits transportation of forged secu- 
rities in interstate commerce, does not 
.require proof that the securities were 
folded before they crossed state lines. 

The forged securities involved were 
two blank checks stolen from a union in 
Youngstown, Ohio, which McEIroy 
forged and used to purchase an auto- 
mobile in Pittsburgh and a boat and 
trailer in Beaver Falls, Pennsylvania. 
He was convicted on two counts of vio- 
lation of Section 2314 and one count of 
violation of 18 U.S.C. § 2312, which 
prohibits transporting a stolen car in in- 
terstate commerce. 

At the trial he contended that under 
Section 2314 the government had the 
burden of proving that the check was 
forged in Ohio before it was transported 
across the state line into Pennsylvania, 
proof that was concededly lacking. The 
Third Circuit vacated the judgment on 
the Section 2312 count holding that the 
evidence was insufficient, but it sus- 
tained the conviction on the Section 
2314 counts, saying that it was immate- 
rial whether the signatures on the 
checks were forged in Ohio or Pennsyl- 
vania: "If at any point in the interstate 
movement the check was in a forged 
condition, the statute was satisfied." 
644 F. 2d 274 (1981). 

The Supreme Court affirmed in an 
opinion by Justice O'Connor. The Court 
noted that Section 2314 prohibits the 
transportation "in interstate or foreign 
commerce [of] any . . . forged ... se- 
curities," while Section 10 of Title 18 
defines "interstate commerce" as 
"commerce between one State . . . and 
another State." "On their face, these 
two provisions are not limited to un- 
lawful activities that occur while cross- 
ing state borders, but seemingly have a 
broader reach." the Court said. "In par- 
ticular, the language of § 10 suggests 
that crossing state lines is not the sole 
manifestation of 'interstate com- 
merce.'" 

Consulting the legislative history of 
Section 2314, the Court pointed out 



that it was an extension of the Dyer Act 
of 1919, and it concluded that Congress 
intended to make the phrase "interstate 
commerce" as broad as the Court had 
used it in commerce clause decisions 
before 1919. "In those decisions," the 
Court declared, "this Court had made 
clear that interstate commerce begins 
well before state lines are crossed, and 
ends only when movement of the item 
in question has ceased in the destina- 
tion state. We conclude, therefore, that 
in § 2314 Congres.s intended to pro- 
scribe the transportation of a forged se- 
curity at any and all times during the 
course of its movement in interstate 
commerce, and that the stream of inter- 
state commerce may continue after a 
state border has been crossed." 

Justice Stevens dissented, taking the 
position that the offense for which 
McElroy was convicted was a state of- 
fense. "This is not a case ... in which 
the defendant's offense was complete 
under state law before he crossed state 
lines to make his getaway. Rather, this 
is a case in which the defendant 
crossed states and then committed the 
underlying state offense," the dissent 
argued. The Court had misread the 
legislative history of the statute, the 
dissent insisted, and in so doing had 
greatly broadened the scope; of tlie fed- 
eral government's responsibility for 
law enforcement. 

Sentences , . . 
plea bargains 

Lane v. Williams, 455 U.S. 71 

L.Ed. 2d 508, 102 S.Ct. 1322, 50 
U.S.L.W. 4300, decided March 23, in- 
vohed two Illinois defendants who 
pleaded guilty in the state courts to 
burglary after they had agreed to plea 
bargains. Under Illinois law there was a 
mandatory term of parole in addition to 
imprisonment, and the trial courts 
failed to inform them of this provision. 
The Supreme Court rejet:ted their con- 
t(!ntion that the mandatni v parole terms 
should be declared void, saying that the 
case had Iwcome moot. 

The defendants were convicted of 
burglary on nonrelated charges. Both 
served the imposed prison sentences 
and were released on parole and then 
arrested for parole violation. They each 
brought federal habeas corpus proceed- 
ings after they were reincarcerated The 
district court granted the writ. l)ut the 
Seventh Circuit reversed on the ground 
that they had failed to exhaust state 
remedies. On remand, the district court 
concluded that exhaustion of state 
remedies would be futile under an in- 



tervening decision of the Illinois Su- 
preme Court, and it entered judgment 
for the respondents. The Seventh Cir- 
cuit affirmed. 633 F. 2d 71 (1980). 

The Supreme Court vacated in an 
opinion by lustice Stevens. The Court 
pointed out that the respondents had 
not sought to have their convictions set 
aside so that they would have an oppor- 
tunity to plead anew; they sought only 
specific performance of the plea bar- 
gains. The Court reasoned that the 
cases were moot now because the 
parole periods had expired. If the re- 
spondents had sought a new trial, that 
relief would free them from all conse- 
quences flowing from their convic- 
tions, as well as subjecting them to re- 
conviction with possibly greater sen- 
tences, and there would be a live con- 
troversy, the Court said. As it was, they 
sought to remedy the alleged constitu- 
tional violation by removing the conse- 
quence that gave rise to the constitu- 
tional harm, "In the course of their at- 
tack, that consequence expired of its 
own accord," the Court declared. 

The Court refused to apply the rule of 
Carafas v. LaValiee, 391 U.S. 234 
(1968), which held that an attack on a 
criminal conviction is not rendered 
moot by the fact that the underlying 
sentence had fjxpired. because there are 
civil penalties attached to conviction of 
a felony that are not removed by the 
expiration of the sentence. "No such 
civil disabilities such as those present 
in Carafas result from a finding that an 
individual has violated parole," the 
Court declared. 

Justice Marshall, Joined by Justices 
Brennan and Blackmun. dissented, 
arguing that the Carafas rule should 
have b(!f;n applied. The Court's reason- 
ing had no basis in Illinois law, the dis- 
sent said, and "appears to derive from 
nothing more than judicial intuition." 
The dissent suggested two conse- 
quences that might attach to parole vio- 
lations: a sentencing judge might con- 
sider the parole violations in aggrava- 
tion of sentence if the respondents 
again came into contact with the crimi- 
nal judicial system, and there is a rule 
in Illinois that parole may be denied al- 
together for prior violation of parole or 
probation. 

Social security . . . 
medicaid eligibility 

In Heriveg v. Ray. 4.'i.=i U.S. 71 

L.Ed. 2d 137, 102 S.Ct. 1059, 50 
U.S.L.W. 4205, decided February 23, 
the Court upheld a federal medicaid 
regulation that limits the time in which 
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states that choose to extend supplemen- 
tal security income benefits to the 
"optional categorically needy" may 
"deem" the financial resources of a 
spouse available to the applicant. 

The medicaid program makes federal 
funds available to the states that pay for 
medical treatment to the poor, "taking 
into account only such income and re- 
sources as are, as determined ... by the 
Secretary [of Health and Human Serv- 
ices] available to the applicant or reci- 
pient." The so-called Section 209(b) op- 
tion, however, permits states that 
choose to do so to consider the finan- 
cial resources of the spouse of an appli- 
cant in determining eligibility. Because 
eligibility depends in part on financial 
resources, "deeming" reduces both the 
number of eligible individuals and the 
amount of assistance to be paid. States 
that have not chosen to use the option 
are called "S.S.I. states" in contrast to 
"Section 209(b) states." 

In Schvveiker v. Gray Panthers, 453 
U.S. 1 (1981), the Court upheld federal 
regulations that permitted "deeming" 
even if the applicant was in- 
stitutionalized and not living with his 
or her spouse. In the present case the 
issue was the validity of a regulation 
that, if only one spouse is eligible for 
medicaid, an S.S.I, state must "deem" 
the income of the ineligible spouse for 
one month after the couple ceases to 
live together, after which only the 
amount of support actually contributed 
may be considered. 

Elvina Herweg was in a comatose 
state in an institution following two 
cerebral hemnrrhnges. Her husband 
applied for nuidicaid assistance, and 
Iowa, an S.S.I, state, "deemed" his in- 
come in calculating her medicaid bene- 
fits in violation of the regulation that 
forbids deeming after one month. 

They filed this class suit in a federal 
district court, which concluded that 
deeming was contrary to congressional 
intention and that the regulation was 
invalid because it prevented the states 
from considering the spouse's income 
as available to the applicant. The 
Eighth Grcuit affirmed by an equally 
divided court. 619 F. 2d 1265 (1980). 

The Supreme Court reversed and re- 
manded in an opinion by justice Rehn- 
quist. The Court pointed out that the 
district court's holding was in conflict 
with Gray Panthers and that its order 
was invalid to the extent that it forbade 
deeming under any circumstances. 

The Court also rejected the conten- 
tion that the time-limit regulation was 
invalid, pointing out that Congress had 



given the secretary broad authority to 
prescribe standards for setting eligibil- 
ity requirements for medicaid plans. 
"Because Congress has entrusted the 
primary responsibility of interpreting a 
statutory term to the Secretary rather 
than to the courts," the Court declared, 
"his definition is entitled to 'legislative 
effect.'" In setting the time limitation, 
the Court explained, the secretary has 
done nothing more than define what 
"income" is available to the recipient. 

Justice Stevens noted that he con- 
curred in part. He did not agree with a 
dictum in the Court's opinion suggest- 
ing that the statute requires the states to 
deem certain income of an applicant's 
spouse to be available to the applicant. 

Chief Justice Burger dissented, argu- 
ing that the regulation "goes 180 de- 
grees contrary to the expressed will of 
Congress." "The statute is entitled to 
greater weight than the regulation, 
which was promulgated by the Secre- 
tary's staff, which apparently regarded 
the statute as too rigid," he said. 

Speedy trial . . . 
delay in indicting 

The speedy trial case was United 

States V. MacDonald, 456 U.S. , 71 

L.Ed. 2d 102 S.Ct 50 U.S.L.VV. 

4347, decided March 31. The decision 
held that the time between dismissal of 
criminal charges and a subsequent in- 
dictment by the same sovereign is not 
to be considered in deciding whether 
there was a violation of the right to a 
speedy trial guaranteed by the Sixth 
Amendment. 

MacDonald, an army physician, was 
stationed at Fort Bragg, North Carolina, 
in 1970. His wife and two children 
were brutally murdered on the post, 
and the army charged him with the 
murders but later dropped the charges. 
The government continued its investi- 
gation, however, from 1970 to 1975, 
when the grand jury returned an in- 
dictment against MacDonald. He 
moved to dismiss, partly on the ground 
that the delay in bringing him to trial 
violated the Sixth Amendment. The 
district court denied the motion, but 
the Fourth Circuit reversed on an inter- 
locutory appeal, holding that the delay 
between submission of a report to the 
Justice Department by the army's Crim- 
inal Investigation Division in June, 
1972, and the convening of the grand 
Jury in August, 1974, violated Mac- 
Donald's right to a speedy trial. 632 F. 
2d 258 (1980). 

The Supreme Court reversed in an 
opinion by Chief Justice Burger. The 



Court said that a literal reading of the 
speedy trial clause suggests that the 
right attaches only when a formal crim- 
ina! charge is instituted and a criminal 
prosecution begins. No Sixth Amend- 
ment right to a speedy trial arises until 
charges are pending, the Court de- 
clared. "The speedy trial guarantee is 
designed to minimize the possibility of 
lengthy incarceration prior to trial, to 
reduce the lesser, but nevertheless sub- 
stantial, impairment of liberty imposed 
on an accused while released on bail, 
and to shorten the disruption of life 
caused by arrest and the presence of 
unresolved criminal charges. Once 
charges are dismissed, the speedy trial 
guarantee is no longer applicable." 

The military charges against Mac- 
Donald were terminated less than a 
year after the crimes were committed, 
and there was no criminal prosecution 
pending until the grand jury returned 
its indictments in 1975. "During the in- 
tervening period, MacDonald was not 
under arrest, not in custody and not 
subject to any 'criminal prosecution.'" 
The Court agreed that there were "un- 
desirable consequences" for Mac- 
Donald while the government contin- 
ued its investigation. "However, once 
the charges instituted by the Army 
were dismissed, MacDonald was le- 
gally and constitutionally in the same 
posture as though no charges had been 
made." 

Justice Marshall, Joined by Justices 

Brennan and Blackmun, wrote a strong 
dissent that argued, "On its face, the 
Sixth Amendment would seem to apply 
to one who has been publicly accused, 
has obtained dismissal of those 
charges, and has then been charged 
once again with the same crime by the 
same sovereign." MacDonald had re- 
peatedly requested the government to 
complete its investigation, the dissent 
noted, and the government had offered 
no legitimate reason for the delay be- 
tween the submission of the report in 
June, 1972, and its presentation to the 
grand jury in August, 1974. "Because 
the record in this case reveals no 
legitimate reason for a substantial 
period of pretrial delay, and because 
MacDonald may have suffered preju- 
dice at trial and clearly suffered other 
forms of prejudice, I would affirm the 
Court of Appeals' ruling that his speedy 
trial right was violated," the dissent 
declared. 

Justice Stevens noted that he con- 
curred in the judgment. He agreed with 
Justice Marshall that the constitutional 
right to a speedy trial was not sus- 
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pended during June, 1972, and August, 
1974, but the interest of the government 
to proceed "cautiously and deliber- 
ately" in the prosecution was for him of 
decisive importance. 

Taxation . . . 

federal immunity 

In United States v. New Mexico, 455 

U.S. 71 L.Ed. 2d 580, 102 S.Ct. 

1373, 50 U.S.L.W. 4326, decided March 
24, the Court unanimously upheld state 
taxes on three private companies that 
do substantial business with the De- 
partment of Energy in New Mexico. 
The government had contended that 
the contractors were largely immune 
from state taxation because of their 
"advanced funding" contracts under 
which they pay creditors and em- 
ployees with funds drawn on a special 
bank account into which government 
funds are deposited. 

Under the advanced funding mech- 
anism, contractors expend only federal 
funds when they make purchases; if the 
government fails to provide funding, 
the contractor is excused from perform- 
ance. The mechanism makes it possible 
to use the expertise of private industry 
without subjecting the contractors to 



burdensome federal procurement regu- 
lations. 

The companies involved operated 
laboratories at Sandia and Los Alamos, 
New Mexico, and under the advanced 
funding scheme, the government paid 
virtually all their operating expenses, 
including taxes. The government in 
this case contended that, since the taxes 
were paid with federal funds, the con- 
tractors were immune from New 
Mexico's sales, gross receipts, and use 
taxes, and it brought this suit for a de- 
claratory judgment. 

The district court granted summary 
judgment for the United States, holding 
that the contractors were in effect pro- 
curement agents for the federal gov- 
ernment, but the Tenth Circuit re- 
versed. 624 F. 2d in (1980). 

The Supreme Court affirmed in an 
opinion by justice Blackmun. While a 
state may not impose a tax directly on 
the United Stales, the Court said, im- 
munity from state taxation may not be 
conferred simply because the tax has an 
effect on the United States or even be- 
cause the federal government shoulders 
the entire economic burden of the levy. 
Tax immunity is appropriate only 
when the levy falls on the United States 



itself or on an agency so closely con- 
nected to the government that the two 
cannot realistically be viewed as sepa- 
rate entities, the Court declared. 

In this case the legal incidence of the 
gross receipts and use taxes concededly 
fell on the contractors. The contractors 
are privately owned corporations and 
cannot be considered "constituent 
parts" of the government, the Court 
said, and the use of the advanced fund- 
ing does not change the analysis. "That 
device is, at heart, an efficient method 
of reimbursing contractors," the Court 
explained. 

The Court rejected the argument that 
the New Mexico sales tax was uncon- 
stitutional as applied to the contractors 
because the federal government was di- 
rectly liable to the vendors. The con- 
tractors make purchases in their own 
names, the Court pointed out, vendors 
are not even informed that the govern- 
ment is the only party with an inde- 
pendent interest in the purchases, and 
the contractors do not need to obtain 
advance approval for each purchase. 
"These factors demonstrate that the 
contractors have a substantial inde- 
pendent role in making purchases," the 
Court decided, "and that the identity of 
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interests between the Government and 
the contractors is far from complete." 

Taxation . . . 

gift tax 

jewetl V. Coniinissio/ier of fiiteniaJ 

Revenue, 455 U.S 71 L.Ed. 2d 170, 

102 S.Ct. 1082, 50 U.S.L.W. 4215, de- 
cided February 23, involved the mean- 
ing of the word "transfer" as used in 
Treasury Regulation 25.2511-l(c]. 
which provides that a trust benefi- 
ciary's refusal to accept ownership of 
property may be a gift subject to gift tax 
unless the renunciation is valid under 
state law and is made "within a reason- 
able time after knowledge of the exist- 
ence of a transfer." The decision held 
that the transfer takes place when the 
interest is created, not when it either 
vests or becomes possessory. 

The petitioner's grandmother died in 
1939, leaving most of her estate in a tes- 
tamentary trust. Her will, executed in 
Massachusetts, provided that the trust 
income be paid to her husband for life 
and thereafter to the petitioner's par- 
ents for life. On the death of both par- 
ents, the principal is to be divided be- 
tween petitioner and his sister. The pe- 
titioner's mother is still alive. 

In 1972, when he was 45 years old, 
the petitioner executed disclaimers to 
his share of the estate, which then ex- 
ceeded $8 million. He and his wife filed 
a gift lax return for 1972. but did not 
treat the disclaimer as a gift. The com- 
missioner assessed a deficiency on the 
ground that the disclaimer was not 
filed "within a reasonable time after 
knowledge" of his grandmother's trans- 
fer to him of an interest in the trust es- 
tate. Both the Tax Court, 70 T.C. 430 
(1978), and the Ninth Circuit, 638 F. 2d 
93 (1980), rejected the argument that 
the "reasonable time" in which a tax- 
free disclaimer could be made did not 
begin to run until the interest became 
vested in petitioner at the death of his 
mother. A similar argument had been 
accepted by the Eighth Circuit in 
Keinath v. Commissioner. 480 F. 2d 57 
(1973). 

The Supreme Court affirmed in an 
opinion by )ustice Stevens. The Court 

noted that the practical effect of the pe- 
titioner's disclaimers was to reduce the 
expected size of his own taxable estate 
and to confer a gratuitous benefit on his 
own heirs. The treatment of the dis- 
claimers as taxable gifts is fully con- 
sistent with the basic purpose of the 
scheme of the federal gift tax. the Court 
declared. The C^ourt agreed that the 
language in the regulation could be 



read to mean that the relevant "trans- 
fer" had not yet occurred when peti- 
tioner renounced his share of the estate, 
but it said that "on balance" the text 

supports the commissioner's position. 

The regulation explicitly imposes 
two requirements, the Court noted: it 
must be valid under local law and it 
must be made within a reasonable time. 
"If timeliness were governed solely by 
local law, the second requirement 
would be redundant," the Court rea- 
soned. "While it is possible that local 
law may require a disclaimer to be 
timely to be effective, such a require- 
ment would not absolve the taxpayer 
from the separate timeliness require- 
ment imposed by the federal regula- 
tion. Otherwise, the regulation would 
be complete with a single requirement 
that the disclaimer be effective under 
local law." 

Justice Blackmun, joined by Justices 
Rehnquist and O'Connor, dissented. 
The dissent argued that the only trans- 
fer was from the testatrix, that the peti- 
tioner has realized no benefit from the 
trust and never will. A disclaimer is 
fundamentally different from a volun- 
tary transfer of property, the dissent 
added, because it is a refusal to accept 
property, and a basic concept of the law 
of property is that a transfer is not com- 
plete until it is accepted by the. recipi- 
ent. The only court of appeals authority 
on the issue until this case, the dissent 
noted, was Keinath, and for more than 
seven years taxpayers and their advis- 
ers have properly assumed that a dis- 
claimer, valid under state law, was 
valid for federal tax purposes as well. 

The dissent also pointed out that 
"reasonable time ' is not defined in the 
regulation, and there is no provision for 
a "reasonable time" requirement in the 
Internal Revenue Code. 

Treaties . . . 
discrimination 

The treaty case was Weinberger v. 

Rossi, 456 U.S , 71 L.Ed. 2d , 102 

S.Ct. 50 U.S.L.W. 4354, decided 

March 31. The decision held that an 
executive agreement that provides for 
preferential treatment for miployment 
of foreign nationals on United States 
military bases abroad is a treaty within 
the meaning of 5 U.S.C. § 7201, which 
prohibits discrimination against Amer- 
ican citizens on military bases overseas 
unless "prohibited by treaty." 

In 1944 Congress authorized the 
president to acquire military bases in 
the Philippines. Pursuant to this power, 
the United States and the Republic of 



the Philippines entered into a 99-year 

military bases agreement on March 14, 
1947. In 1968 the two countries 
negotiated a supplementary agreement 
that provides for preferential treatment 
of Filipino citizens on United States 
bases in the Philippines. 

In 1971 Congress enacted 5 U.S.C. § 
7201, and at the time of the enactment 
there were 12 other agreements for 
preferential hiring of local nationals on 
United States bases abroad. 

This suit was brought in 1978 by 
American citizens in the Philippines 
after they were notified that their 
jc)l)s at a naval facility were being 
converted into local national positions 
in accordance with the executive 
agreement. They filed suit alleging that 
the preferential provisions violated the 
statute. 

The district court granted summary 
judgment for the Defense Department, 
but the court of appeals reversed. 642 F. 
2d 553 (D.C. Cir. 1980). 

The Supreme Court reversed and re- 
manded in a unanimous opinion by 
Justice Rehnquist. The Court noted that 
Congress has not been consistent in dis- 
tinguishing between executive agree- 
ments, made without the advice and 
consent of the Senate, and formal 
treaties made under Article II of the 
Constitution, which require Senate ac- 
tion, so that its feilure to define the 
word "treaty" in Section 106 is not dis- 
positive of its intention. If Congress in- 
tended to limit the word "treaty" in the 
statute, the Court reasoned, it must 
have intended to repudiate the 13 
executive agreements that affect the 
hiring practices of the Defense Depart- 
ment overseas, but the legislative his- 
tory provides no support for inferring 
that intention. 

"One would expect that Congress 
would be aware that executive agree- 
ments may represent a quid pro quo: 
the host country grants the United 
.States base rinlits in oxchanije infer alia 
for preferential hiring of local nation- 
als," the Court said. In the absence of 
any indication to the contrary in the 
legislative history, the Court con- 
cluded, "We think that some afriruia- 
tive expression of congressional intent 
to abrogate the United States' interna- 
tional obligations is required in order to 
construe the word 'treaty' in § 106 as 
meaning only Article II treaties. 
. . . While the question is not free from 
doubt, we conclude that the 'treaty' ex- 
ception contained in § 106 extends to 
executive agreements as well as to Arti- 
cle II treaties." 
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Admission to the bar . . . 
residence requirements 

The United States District Court for 
the District of South Dakota has ruled 
that South Dakota's residence require- 
ment for admission to the bar violates 
the privileges and immunities clause of 
the United States Constitution. The 
statute at issue provided that an appli- 
cant for admission either had to be a 
resident of the state or had to establish 
residence in the state within 90 days 
after taking the bar examination. 

Citing Hicklin v. Orbeck, 437 U.S. 
518 (1978), in wrhich the Supreme 
Court struck down an Alaska law grant- 
ing Alaska residents a preference for 
employment in jobs in the state's oil 
and gas industry, Judge Bogue empha- 
sized that the practice of law in South 
Dakota was a fundamental right pro- 
tected under the privileges and im- 
munities clause from unjustified dis- 
crimination on the basis of residence. 
The court relied on the decision of the 
District Court for the Northern District 
of Alabama in Strauss v. Alabama State 
Bar, 520 F.Supp. 173 (1981), for the 
proposition that the privileges and im- 
munities clause forbids a state to 
"premise one's right to practice his 
chosen occupation within its borders 
solely on residence." It rejected the 
state bar's contentions that: (1) nonres- 
ident attorneys often cannot attend to 
the "rapidly changing" laws of South 
Dakota and that they are ignorant of the 
general attitudes, personalities, and 



opinions of South Dakota judges and 
jurors; (2) the residence rule protects 
the state's interest in minimizing its 
administrative and investigative work- 
load; and (3) there was a need for court 
control over the lawyers who appear in 
local courts. 

The court rejected the "conclusory 
assertion" that nonresident attorneys 
could not keep abreast of South Dakota 
law and found no link between legal 
competency and familiarity with the at- 
titudes of local judges and jurors. "If 
ignorance of judges' attitudes is an evil 
which the state may legitimately ad- 
dress," the court observed, then the de- 
fendants had failed to show that "non- 
residents constitute a 'peculiar source' 
of the evil." The court did not feel that 
there was any rational relationship be- 
tween "fitness or capacity to practice 
law and a knowledge of local custom." 

With regard to the second assertion. 
Judge Bogue believed that the defend- 
ants failed to demonstrate that nonresi- 
dents constituted a "peculiar source" of 
the evil of administrative inefficiency. 
The convenience and efficiency of local 
courts are not, he emphasized, "sub- 
stantial reasons" for permitting a state 
completely to exclude nonresidents 
from admission to the bar. The court 
acknowledged that while the state has a 
valid interest in regulating the conduct 
of the attorneys it admits to practice, 
the "degree of discrimination practiced 
upon nonresidents is not reasonably re- 
lated to the danger nonresidents repre- 
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sent as a class." 

The court concluded that there are 
numerous less discriminatory means by 
which the state could protect its valid 
interest in maintaining control of attor- 
neys. It could require, for example, 
nonresident attorneys to maintain an 
office in South Dakota staffed by some- 
one authorized to act as an agent for 
service of process. Or, the court noted, 
the state could require the nonresident 
to designate the clerk of the state su- 
preme court as an agent for service of 
process. 

(StaJJand v. South Dakota Board of 
Bar Examiners, January 15, 1982, 
CIV81-3046.) 

Attorneys at law . . . 
fees on discharge 

The Supreme Court of Florida, on re- 
hearing and reargument, has ruled that 
a lawyer discharged without cause is 
entitled to the reasonable value of his 
services on the basis of quantum meruit 
but that recovery is limited to the 
maximum fee set in the contract be- 
tween the lawyer and client for those 
services. The decision vacated the 
court's ruling of June 11, 1981 (67 
A. B.A.J. 1199), which reached the con- 
clusion that a lawyer is entitled to the 
reasonable value of services rendered 
before discharge but omitted the further 
restriction to the maximum fee recover- 
able under the contract of employment. 

The defendant, George Levin, re- 
tained the plaintiffs, Terrence Rosen- 
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berg and Gerald Pomerantz, by a letter 
agreement that provided for a fixed fee 
of $10,000, plus a contingent fee of 50 
per cent of recovery in excess of 
$600,000. Levin discharged Rosenberg 
and Pomeiantz before the legal matter 
was resolved and later settled for a net 
recovery of $500,000. The lawyers sued 
for fees based on a quantum meruit 
evaluation of their services and were 
awarded $55,000. The intermediate ap- 
pellate court, however, lowered the 
award to $10,000, holding that the 
recovery had to be limited by the con- 
tract. 372 So. 2d 956 (1979). 

Justice Overton, who dissented in the 
earlier Florida Supreme Court opinion, 
wrote the three-to-two majority opinion 
on rehearing. He stated that it was in 
the "best interest of clients and the 
legal profession as a whole" that the 
court adopt the limited quantum meruit 
rule in all i»eniature discharge cases 
that involved both fixed and con- 
tingency employment contracts. "We 
approve the philosophy," he wrote, 
"that there is an overriding need to 
allow clients freedom to substitute at- 
torneys without economic penalty as a 
means of accomplishing the broad ob- 
jective of fostering public confidence in 
the legal profession. Failure to limit 
quantum meruit recovery defeats the 
policy against penalizing the client for 
exercising his right to discharge. How- 
ever, attorneys should not be penalized 
either and should have the opportunity 
to recover for services performed." The 
court rejected the traditional contract 
and the unlimited quantum meruit 
rales because both would have a "chill- 
ing effect on the client's power to dis- 
charge an attorney." 

In contingent fee cases, the court con- 
tinued, the cause of action for quantum 
meruit arises only on occurrence of the 
contingency. "If the client fiails in his 
recovery, the discharged attorney will 
similarly fail and recover nothing." De- 
ferring the action until the happening 
of the contingency, Justice Overton 
added, supported the court's "goal to 
preserve ihe client's freedom to dis- 
charge, and any resulting harm to the 
attorney is minimal because the attor- 
ney would not have benefited earlier 
until the contingency's occurrence. 
There should, of course, be a presump- 
tion of regularity and competence in 
the performance of the services by a 
successor attorney." 

Justices Adkins and McDonald dis- 
sented without opinion. 

(Rosenbeig v. Levin, January 7, 1982, 
No. 57,530.) 



Cable television . . . 

regulating pornography 

The United States District Court for 
the District of Utah has ruled uncon- 
stitutional a Utah statute that imposed 
criminal penalties on any person, in- 
cluding cable television franchisees, 
"who shall knowingly distribute by 
wire or cable any pornographic or in- 
decent material" to subscribers. To ex- 
tend criminal sanctions beyond the 
sphere described in Miller v. Cali/or- 
nia, 413 U.S. 15 (1073), in order to cor- 
ral "individuals into making only 
'right,' 'proper,' or 'decent' choices," 
the court stated, "runs counter to the 
settled constitutional rule that the 
states have no power to control the 
moral content of a person's thoughts." 

The 1981 Utah statute defined the 
terms "pornographic" and "Indecent" 
wholly by reference to other statutes. 
The statute was challenged on its face 
by national and local cable television 
distributors and franchisees who as- 
serted that it was unconstitutionally 
overbroad and in violation of the First 
Amendment. The district court agreed, 
noting that the current boundary for 
permissible state regulation is set out in 
Miller and its judicial progeny. States 
cannot go beyond Miller, the court 
stated, in prescribing criminal penal- 
ties for distribution of sexually oriented 
materials. 

"For better or worse," the court ob- 
served, "Miller establishes the analyti- 
cal boundary of permissible state in- 
volvement in the decision by [cable 
programers] to offer, and the decision 
by subscribers to receive, particular 
cable TV programing." Construing the 
statute at issue according to the fair im- 
port and plain meaning of its terms, it 
became readily apparent to the court 
that the statute sought "to deal with 
subject matter beyond hard-core por- 
nography" and, consequently, beyond 
Miller and to do so without any of the 
safeguards mandated by Miller. 

To illustrate, the court noted that 
through the definitions adopted by ref- 
erence, "nude or partially denuded 
figiues" were encompassed within the 
reach of the statute, whereas it is well 
settled that "nudity falls well within 
the protection afforded by the First 
Amendment," even when viewed by 
minors. The statute also extended to 
"descriptions or depictions of illicit sex 
or sexual immorality," while in Roth v. 
United States, 354 U.S. 476 (1957), the 
Supreme Court said that "sex and 
obscenity are not synonymous." 

The state contended that the statute 



was justified by the state's interest in 
protecting children, and that materials 
accessible to children should be gov- 
erned by standards more strict than 
those of Miller. The court, however, 
made it clear that, according to the Su- 
preme Court, "minors are entitled to 
significant First Amendment protec- 
tions," and that "only in relatively nar- 
row and well-defined circumstances 
may government bar public dissemina- 
tion of protected materials to them." 
Far from being "narrow and well- 
defined," the court found this statute 
covered a "broad expanse of expres- 
sion." The court concluded that the 
statute was not only "unconstitution- 
ally overbroad as to minors," but it was 
"unconstitutionally overbroad as to 
everyone." 

(Home Box Of/ice v. Wilkinson, Jan- 
uary 12, 1982. No. C 81-0331J.) 

Copyrights . . . 

video games 

Assessing the "entire effect" of a 
coin-operated video game of the sort 

now enjoying widespread popularity, 
the United States Court of Appeals for 
the Second Circuit has concluded that 
its repetitive sequence of electronic im- 
ages is copyrightable as an audiovisual 
display and that the underl]ring written 
program has an independent existence 
and is itself eligible for copyright. 

Omni Video Games, Inc., its dis- 
trlbutor, and two of its officers ap- 
pealed from an order of the Eastern Dis- 
trict of New York preliminarily enjoin- 
ing it from infringing the copyright of 
Stem Electronics, Inc., in the audio- 
visual work entitled "Scramble" and 
from making further use of the 
trademark "Scramble" in connection 
with electronic video games. Omni 
contended that the visual images and 
accompanying sounds of the video 
game do not satisfy the fixation and 
originality requirements of Section 
102(a) of the Copyright Act of 1976 and 
that it, rather than Stern Electronics, 
had the superior rights to the mark 
"Scramble." The Second Circuit re- 
jected these contentions and affirmed 
the preliminary injunction. 

"Scramble" was developed in 1980 
by a Japanese corporation, Konami In- 
dustry Company, Ltd. Stem secured an 
exclusive sublicense to distribute the 
game in North and South America from 
Konami's exclusive licensee, and it 
began selling the game successfully in 
this country. A certificate of copyright 
registration for "Scramble" was issued 
to Konami by the Copjrright Office, and 
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documents were filed with that office 
reflecting the license and sublicense to 
Stem. To satisfy the statutory require- 
ment for deposit of copies of a work to 
be copyrighted, Konami submitted vid- 
eotape recordings of the "attract" and 
"play" modes of the game. 

Omni claimed that during this same 
time period it was endeavoring to mar- 
ket a line of video products that used 
interchangeable games. Omni labeled 
this new line "Scramble." Prior to the 
date of Stem's first sale of its "Scram- 
ble," Omni alleged that it had sold five 
units of its game bearing the name 
"Scramble." 

The two games were virtually identi- 
cal in sight and sound. Omni's game, 
however, sold for several hundred dol- 
lars less than Stem's game, and it was 
known in the trade as a "knock-off." 

Omni contended that Konami was 
entitled to copyright only the vwitten 
computer program that determines the 
sight and sounds of the audiovisual 
display. While the court acknowledged 
that this approach would have afforded 
some degree of protection to Konami 
and Stem, it would not have prevented 
a determined competitor from man- 
ufacturing a "knock-off" of "Scramble" 
that replicated precisely the sights and 
sounds of the game's audiovisual dis- 
play. To secure protection against the 
risk of a "knock-off" based on an origi- 
nal program, Konami chose not to reg- 
ister its program as a literary work but 
instead to register its sights and somids 
as an audiovisual work. 

Omni contended that Konami was 
not entitled to secure a copyright in the 
sights and sounds because fte audio- 
visual work was neither "fixed in any 
tangible medium of expression" nor 
"original" within the meaning of Sec- 
tion 102(a). Writing for the three-judge 
panel. Judge Newman concluded that 
the display satisfied the statutory defi- 
nition of an original "audiovisual 
work" and that the memory devices of 
the game satisfied the statutory re- 
quirement of a "copy" in which the 
work is "fixed." While acknowledging 
that the "entire sequence of all the 
sights and sounds of the game differ 
each time the game is played," he be- 
lieved that a substantial portion of the 
sights and their sequence "remains 
constant during each play of the game." 

The court did not feel that the 
copyright was defeated because the 
audiovisual work and the computer 
program were both embodied in the 
same components of the game. Judge 
Newman said that that argument over- 



looked the sequence of the creative 
process. "Someone first conceived 
what the audiovisual display would 
look like and sound like. Originality 
occulted at that point. Then the pro- 
gram was wrritten. Finally, the program 
was imprinted into the memory devices 
so that, in operation with the compo- 
nents of the game, the sights and 
sounds could be seen and heard. The 
resulting display satisfies the require- 
ments of an original work." 

(Stem Electronics, Inc. v. Kaufman, 
January 20, 1982. No. 81-7411.) 

Indigents . . . 
right to counsel 
An indigent fedng a jail sentence in a 

contempt of court proceeding for non- 
payment of child support has a con- 
stitutional right to be provided counsel 
at public expense, the Supreme Court 
of Iowa has ruled. 

Writing for the majority, Chief Justice 
Reynoldson pointed out that "the 
United States Constitution as inter- 
preted by the United States Supreme 
Court does not require appointment of 
counsel in a nonfelony criminal case 
where the defendant only faces the pos- 
sibility of imprisonment or a fine. The 
line is drawn at actual imprisonment. 
Because that Court appears to make no 
distinction between a Sixth Amend- 
ment right to counsel and a right to 
counsel under the 14th Amendment in 
cases involving the threat of, or actual, 
imprisonment of an indigent otherwise 
entitled to unconditional freedom, the 
Iowa court concluded that Ai^ersinger 
v. Hamlin, 407 U.S. 25 (1972). and 
Scott V. Illinois, 440 U.S. 367 (1979), 
applied. 

Argersinger held that, absent a know- 
ing and intelligent waiver, no person 
can be imprisoned for an offense unless 
represented by counsel at trial. Scott 
held that the Sixth and 14th amend- 
ments require only that no indigent de- 
fendant be sentenced to a term of im- 
prisonment unless the state has af- 
forded him the' right to assistance of 
appointed counsel. 

Under these decisions. Chief Justice 
Reynoldson concluded, the plaintiff 
was entitled to counsel in the first hear- 
ing, which resulted in his incarcera- 
tion, and would be eintitled to counsel 
in any subsequent hearing if it would 
result in the loss of his physical liberty. 
Thechief justice acknowledged that the 
court's holding necessarily would re- 
quire the trial judge and counsel pros- 
ecuting a contempt proceeding to en- 



gage in what the Court in Argersinger 
termed a "predictive evaluation" in 
each case to determine whether there is 
a significant likelihood of a jail term. 
"If so," the court emphasized, "counsel 
must be appointed. If the 'alleged con- 
temner' is only to be 'jaw-boned,' such 
appointment is not required undw the 
United States Constitution." 

The court also stated that the funda- 
mental nature of physical liberty re- 
quired the compensation of appointed 
counsel at public expense. "Since 
1850," the court observed, "Iowa has 
stood among that strong minority of 
states (16 out of 34 jurisdictions that 
have addressed the issue) holding law- 
yers compelled to represent indigents 
must receive reasonable compensa- 
tion." To hold that compensation must 
be paid when a statute requires counsel 
to be appointed, but cannot be paid 
when the constitution mandates such 
an appointment, would be "incongru- 
ous," the chief justice stated. 

Justice Uhlenhopp concurred in all of 
the opinion of the majority except the 
part relating to charging the public 
with attorney's fees. He said that "in- 
volved a legislative function." 

[McNahb v. Osmundson, January 20, 

1982, 315 N.W. 2d 9.) 

Police . . . 
false testimony 

A police officer who testified as a 

witness in a judicial proceeding is enti- 
tled to absolute immimity from a civil 
damages suit brought under 42 U.S.C. § 

1983, the United States Court of Ap- 
peals for the Fifth Circuit has decided. 
With this decision the Fifth Orcult has 
joined the Fourth, Seventh, Eighth, 
Ninth, and Tenth circuits in holding 
that the policies underlying the com- 
mon law rule of absolute witness im- 
munity apply with equal force in a Sec- 
tion 1983 action or its counterpart, a 
claim based on Bivens v. Six Unknown 
Named Agents, 403 U.S. 388 (1971). 

A prisoner who had served more than 
three and one-half years of a murder 
sentence was released when new evi- 
dence was discovered supporting his 
alibi defense. He then filed a Section 
1983 action against the city and a 
police department detective alleging 
that they had concealed and falsified 
evidence that exculpated him of the 
crime, and that they had initiated his 
prosecution without probable cause. 
The trial court directed a verdict in 
favor of the city, and, after deliberation, 
the jury returned a verdict for the de- 
(Cdntinued on page 626J 
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• No-collateral loans of $3,000 
to $20,000 and equity loans 
up to $50,000 through Com- 
mercial Credit Banking Ser- 
vices. 

• Cost saving credits on the use 
of your WESTL AW comput- 
er-assisted legal research sys- 
tem. 



• A 20% discount on the pur- 
chase of up to $500 in new 
products from Shepard's/ 
McGraw Hill. 




• 15% discount on office furni- 
ture and supplies through 
Ginns. 

• Keogh and Professional Cor- 
poration retirement plans, 
available through the Amer- 
ican Bar Retirement Associa- 
tion. 

• Three extra issues of the ABA 
Journal, the legal profes- 
sion's most widely circulated 
and prestigious monthly pub- 
lication. 

• Three extra months of partic- 
ipation in any of the 22 spe- 
cialized sections and 5 Forum 
Committees which may be 
devoted to your particular 
area of interest. 

Take advantage of a real sav- 
ings opportunity and become a 
part of the national organization 
of the profession, dedicated to 
promoting the administration of 
justice, upholding the honor of 
the legal profession and applying 
its knowledge and experience to 
advancing the public good. 

ACT BEFORE JUNE 30. It's a 
career investment you won't 
regret. 



INDIVIDUAL MEMBERSHIP APPLICATION 



Original admission to bar 
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. day. 



. year . 
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Area of Specialization . 



Have you ever been disbarred or disciplined or are you the subject of any disciplinary action now pending? 

□ YES □ NO If answer Is affirmative, please attach complete details. 

□ Check t>ox If you are a law student member of the ABA. 

BIrthdate: month day year I am now a member of the following bar associatlon(s) 



Name 



Firm 



Address 
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State 



Zip. 



.Telephone . 



Signature 

AiiMftcm Bar AMOclatlon, Mwnbcnhlp D*pt., 11SS E. SIxtMh St.. Chteago, IL 60837 

□ Please send information on the ABA's firm billing program. 



If elected to membership In the American Bar 
Association, I will abide by its Constitution 
and Bylaws. 

Signature 



Please enclose your check for first year's 
dues as Indicated below: 

AMOUNT DATE ADMITTED TO BAR 

$ 15 Less than two years by next January 1 

$ 30 Two years, but less than five years by next Jan. 1 

i 65 Five years, but less than ten years by next Jan. 1 

$ 110 Ten years, but less than fifteen years by next Jan. 1 

$ 140 Fifteen years or more by next January 1 

The basic Association dues Include a $5.50 annual subscription to the ABA 
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(Continued from page 623) 
tective. On appeal, the prisoner argued 
that the district court incorrectly in- 
structed the jury by stating that it could 
not premise liability on the detective's 
alleged false testimony at his murder 
trial. The basis of the court's instruction 
was its conclusion that a police officer 
who testifies as a witness in a judicial 
proceeding should be accorded abso- 
lute immunity from a civil damages 
suit brought under Section 1983. 

Writing for the three-judge panel. 
Judge Morgan noted that at common 
law a witness was protected absolutely 
from any suit arising from his tes- 
timony in a judicial proceeding, even if 
his testimony was perjured or malici- 
ous. A witness's immunity, like the 
immunity accorded to judges and pros- 
ecutors, is based on his status as an es- 
sential participant in the judicial proc- 
ess. "The common law," the court ob- 
served, "perceived that the policy of 
encouraging a witness' free and unin- 
hibited co-operation in the fact-finding 
process would best be served by in- 
sulating the witness from the threat of 
civil liability for his testimony. Without 
such immunity, the witness might 
gauge each of his statements in terms of 
the possibility of his own personal lia- 
bility and, therefore, lack the candor 
and freedom of expression considered 
essential to the proper functioning of 
the judicial process. . . . The resulting 
lack of any civil remedy against the 
dishonest witness 'is simply part of the 
price that is paid for witnesses who are 
free from intimidation by the possibil- 
ity of a civil liability for what they 
say.'" 

Judge Morgan believed that the need 
for full disclosure and free expression 
by witnesses was as important in a Sec- 
tion 1983 "constitutional tort " action as 
in a suit at common law. The court 
noted that "the prospect of personal 
liability under a civil rights claim 
would pose the same risk of intimida- 
tion as would the possibility of liability 
under the common law. It is the threat 
of money damages that produces the in- 
timidating effect, and that threat is 
present under either theory of liabil- 
ity." 

The court concluded that the policies 
underlying the common law rule of ab- 
solute immunity also justified provid- 
ing a witness with immunity from Sec- 
tion 1983 liability. "Granting immunity 
from section 1983 liability," the court 
stressed, "does not provide witnesses 
with a license to testify falsely. . . . The 
witness who lies on the stand may be 



prosecuted for perjury. This threat of 
criminal sanctions provides a sufficient 
deterrent against the abuse of the wit- 
ness privilege." 

Dissenting, judge Kravitch declared 
that "police officers should not be af- 
forded a greater immunity from liabil- 
ity when they testify at trial than when 
they engage in their other duties; they 
should be immune from Section 1983 
liability only if they testify in good faith 
and with a reasonable belief in the 
truthfulness of their testimony." 

(Charles v. Wade, January 11, 1982, 
No. 80-7409.) 

Right to counsel . . . 
drunk drivers 

Dealing with what appears to be an 
issue of first impression in the federal 
courts, the United States District Court 
for the District of South Dakota has 
ruled that the police must afford per- 
sons arrested for driving while intox- 
icated a reasonable opportunity to con- 
sult with a lawyer about whether to 
submit to chemical testing of their so- 
briety. The court concluded that this 
due process right to counsel arises be- 
cause the D.W.I, arrestee is charged 
with a criminal offense and, presum- 
ably, has been told pursuant to the 
standard Miranda warnings that he has 
a right to counsel. 

This civil rights action under 28 
U.S.C. § 1343 challenged the proce- 
dures employed in South Dakota for 
dealing with D.W.I, arrestees who ask 
to consult with counsel before deciding 
whether to submit to a chemical sobri- 
ety test. Courts holding that a person 
does not have a constitutional or legal 
right to counsel prior to testing reason 
that the right of counsel is limited to 
criminal prosecutions and that the pro- 
ceeding to determine or review revoca- 
tion of a driver's license under an im- 
plied consent statute is a civil and ad- 
ministrative proceeding, separate and 
distinct from a criminal action for driv- 
ing while under the influence of liquor 
or drugs. These courts hold that the 
right to counsel does not apply to civil 
and administrative proceedings. 

Judge Nichol, writing for the court, 
acknowledged that the civil and crimi- 
nal nature of proceedings is "inextrica- 
bly intertwined," but he found the dis- 
tinction between the civil and criminal 
aspects "much more blurred than these 
courts would have us believe." The 
driver is told, the court observed, that 
he has a right to counsel, but in the 
same breath that he must take the sobri- 
ety test or risk losing his license. "It 



must be impossible," Judge Nichol 
stated, "for the driver, forced to make 
an immediate decision which later may 
be used to convict him or her of a crime, 
to reconcile these contradictions." 

The court also viewed the threat of 
license revocation as an evidence- 
gathering tool for utilization in a later 
criminal prosecution. "To say that the 
person does not have a right to contact 
an attorney prior to deciding whether 
to take the sobriety test, because the 
license revocation proceeding, initiated 
once the test is refused, is civil in na- 
ture totally ignores the fact that the per- 
son is in custody pursuant to an arrest 
on a criminal charge," the court stated. 
"The proceedings are all criminal in 
nature until testing is actually refused." 

"To demand that a licensed driver be 
subjected to a choice involving impor- 
tant interests, and possibly an intrusion 
into his or her body, to establish evi- 
dence of guilt, without first allowing 
the person to contact an attorney, 
would be inconsistent," Judge Nichol 
concluded, "with the due process de- 
mands of both the Sixth and 14th 
amendments." The court emphasized 
that the public interest "requires a 
balancing between the exercise of that 
right and the protection of society." 
Judge Nichol pointed out that the test 
does not need to be administered im- 
mediately after arrest to determine 
whether the person is under the influ- 
ence of alcohol; in fact, the Breath- 
alyzer requires a 20- to 30-minute 
warm-up period. "Allowing the 
arrested driver to use the telephone to 
contact an attorney during this period 
would not delay the administration of 
the test, affect the accuracy of the test, 
nor defeat the purpose of the implied 
consent law," Judge Nichol declared. 
"If an attorney cannot be reached by 
telephone within a reasonable period of 
time, the person may need to make an 
independent decision without aid of 
counsel, so as not to unnecessarily 
delay the administration of the test." 

(Heles V. South Dakota, January 21, 
1982, No. 79-4077.) 

Two seminars announced 

The National Law Foundation is spon- 
soring two seminars to be held in New 
York City. "Will and Trust Drafting 
Techniques" will be discussed on May 
20; and "Tax Opportunities with the 
Charitable Deduction" will be the topic 
on May 21. Further information may be 
obtained from the National Law Foun- 
dation, Box 2764, Wilmington, Dela- 
ware 19805 (telephone 302/656-4757). 
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Lawyer 
on the Aisle 



"Missing" drowns in a sea of anti- Americanism 



By David S. Machlowitz 

Coups are a way of life in Latin 
America. The military coup in Chile in 
1973, which overthrew Salvador Al- 
lende, however, was different: Allende 
was the only Marxist ever to win power 
in a free election; the alleged American 
involvement in the coup received tre- 
mendous national publicity in the af- 
termath of Watergate; and the fallout of 
the coup is being litigated in American 
courts yet today. 

Federal prosecutors still are attempt- 
ing to bring to justice the assassins of 
Orlando Letelier, Allende's ambassador 
to the United States. The then Ameri- 
can ambassador to Chile, Edward 
Korry, sued the International Tele- 
phone and Telegraph Company and 
numerous other parties for allegedly 
assassinating his character by letting 
him be the fall guy for accusations of 
American involvement in the Chilean 
uprising. 

A third litigation was perhaps the 
most poignant. Edmund Horman, a 
conservative New York industrial de- 
signer, sued Henry Kissinger and 
numerous American diplomats in 
Chile, charging them with complicity 
in the execution of his son Charlie 
shortly after the coup. His suit was 
dismissed voluntarily, allegedly be- 
cause claims of governmental privilege 
made it impossible for him to obtain 
needed evidence. 

Thomas Hauser, a lawyer, wrote a 
book, The Execution 0/ Charles Hor- 
man, which has been adapted into a 
movie. Missing, which is as controver- 
sial as its subject. The film was de- 
nounced at length by the State Depart- 
ment even before it was released. 

Charlie Horman (John Shea) is por- 
trayed as a quasi-hippie Harvard grad- 
uate turned vaguely left-wing jour- 
nalist. He has an elfin sense of humor, a 
healthy inquisitiveness, and an un- 
healthy disregard for the oppressive 
Chilean military. Charlie's less political 
wife, Beth (Sissy Spacek), returns to 
their home in Santiago after a harrow- 
ing experience with a curfew brutally 
enforced by the military to discover 
that Charlie is missing. Neighbors 

PhotogrsDh coovrightc 1982 Universal City Studios, Inc. 




swear that he was arrested by the mili- 
tary, but the American consulate is un- 
able to ascertain his whereabouts. 

Soon Ed Horman (Jack Lemmon) be- 
gins pulling strings in Washington to 
pressure the consulate into intensifying 
its efforts on behalf of his son. Dissatis- 
fied, he flies to Chile, convinced that 
Charlie's politics and naivete have 
caused him to be arrested. Ed and Beth 
instantly clash over what Ed feels is 
Beth's paranoid refusal to co-operate 
with the American authorities. 

Ed begins to weave his way through a 
labyrinth of polite American stonewall- 
ing and graphic Chilean horror, sus- 
tained only by his devout Christian 
Scientist faith and his inability to con- 
ceive that any government would dare 
murder an innocent American. 

Missing. Starring [ack Lemmon and 
Sissy Spacek. Produced by Edward 
and Mildred Lewis. Directed by Con- 
stantin Costa-Gavras. A Universal 
Pictures/Polygram Pictures release. 

This is director Constantin Costa- 
Gavras's first English language film, 
but he is an old master of intense politi- 
cal melodrama (Z, State of Siege, and 
The Confession). He fills the screen 
with stark, riveting scenes of mindless 
military mayhem. As in State of Siege, 
in which he implicitly approved the 
murder of an American police adviser, 
Costa-Gavras again is virulently anti- 
American — portraying every U.S. dip- 
lomat as a heartless, evil Nixonian 
stooge and condescendingly refusing to 
believe that the Chileans were capable 
of pulling off a coup, or even a murder, 
without American guidance. He never 
ponders how remarkable it is that the 
consulate is placed at the beck and call 
of an ordinary businessman who is 
seeking to uncover the alleged guilt of 
consulate officials. 

Even if one is disturbed by the allega- 
tions of an American role in the Chilean 
takeover, Costa-Gavras 's overkill is all 
too evident. The Central Intelligence 
Agency operative is not only venal but 
incredibly stupid; the American mili- 



tary attache is not only duplicitous but 
lecherous; and in case the viewer 
somehow misses the first spotlighted 
photograph of Nixon in a bureaucrat's 
office, a second is quickly brought into 
view. Costa-Gavras goes so far as to 
make Charlie — in reality physically un- 
imposing — tall, handsome, charming, 
and seemingly far younger than his 31 
years. Unfortunately, Charlie really is 
missing, in that he is too good to be 
true, and his reasons for being in Chile 
and for running afoul of the military are 
never adequately explained. 

Costa-Gavras has emphatically de- 
fended his film as being completely ac- 
curate, which deprives him of the de- 
fense of artistic license. Missing is 
based on a nonfiction book and bills it- 
self not as an interpretation of an actual 
event, but a literal retelling of it. Thus, 
it is disquieting to learn that Missing's 
depiction of a uniformed American of- 
ficer present while Charlie is being tor- 
tured is based solely on an allegation 
that someone was present who was 
wearing "American" civilian clothes. 
Moreover, the only justification even 
hinted at for the consulate to be angry 
with Charlie — that he suspects it was 
involved in the coup — makes Charlie 
no more dangerous than the average 
reader of the New York Times. 

Lemmon is excellent because, as in 
his best efforts, such as Save the Tiger 
and The China Syndrome, and unlike 
in his most recent film. Buddy, Buddy, 
he keeps his mannerisms under con- 
trol. Spacek. with a raw, powerful per- 
formance, shows that her Oscar last 
year for Coal Miner's Daughter was no 
fluke. Shea is appealing and the vil- 
lains are convincing, evil, bureaucratic 
automata. 

We may never know what really 
happened to Allende, or to Charlie 
Horman, but Missing is a disturbing, 
strong argument for one interpretation. 
Costa-Gavras should make his next film 
about Poland or Afghanistan. 

(David S. Machlowitz practices Jaw 
in New York City at Christy &■ Viener.J 
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Second century 
Fund 



The Second Century Fund continues its record of success having raised $10.2 million as of March 15, 1982. This 
total will be augmented by additional contributions received in the upcoming months prior to the formal conclusion 
of the campaign at the end of August. 

The Association's priority programs will be the beneficiaries of this effort, either through current funding or 
permanent income from endowment. Donors include more than 28,000 lawyers and 300 law firms, as well as 
foundations, corporations, and others who have seen the wisdom of ensuring that the American Bar Association 
remains strong and independent with the flexibility to respond to the priorities of both the profession and the public. 

To participate in the Fund and add your name to the roster of contributors, please contact: The Second Century 
Fund, 77 South Wacker Drive, Chicago, Illinois 60606, 312/621-9490. 

INDIVIDUALS WHO HAVE CONTRIBUTED $10,000 OR MORE 
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The U.S. government 
has more jobs for 
lawyers than any 
other employer 



ATTORNEYS NEEDED 

Opportunities for lawyers to assume immediate 
responsibility and gain experience in their chosen 
fields of taw. 

Excellent benefits, competitive starting salaries, 
and an entry into policy-making positions. 

Become involved in investigations, trials, writing 
and interpreting regntations, drafting opinions and 
briefs, reviewing l^istation. Work in regional 
offices aroond the country or Washington. DC. 
Fot complete details refer to Wa^ington 
WmtAtb. 



WASHINGTON 
WANT ADS 
will help you find 
the Job of your choice! 



copies of the revised 



Order Form 

Please send 

Washington Want Ads (5270013) @: 

□ $9.95 (LSD members) 

□ $14.95 (regular price) 
Total enclosed (add $1 for handling) 

$ . 

Name 



Address 

City 



State 



Zip 



Make check payable to American Bar 
Association, and mail to American Bar 
Association, Order Billing 527, 1155 E.60th 
St., Chicago, IL 60637. Allow 4 to 6 weeks 
for delivery. 



To Lawyers 
seeking a careen 

A government Job represents an opportu- 
nity to gain valuable experience in nearly 
any type of legal work Imaginable. It 
provides new lawyers with rewarding wori< 
involving legal Issues of national 
significance at competitive salaries. 

The Washington Want Ads will tell you 
everything you need to know about the 
entry-levei positions offered annually by the 
legislative, Judicial, and executive branches 
of the government, and In independent 
agencies throughout the country. 

Each of the over 1(X) offices is listed 
separately for easy reference, and most of 
the entries contain the latest Information 
on: 

• number of attOHMys employed and 



• loeation of positions 

(half of all govemment legal Jobs are 
outside the D.C. area) 

• salaries and qualHIeallens 

• nature of legal woric 

(a complete analysis of all legal work 
performed by an office) 

• likelihood of promotion 

l-ielpful information on govemment hiring 
policies, application procedures, quasi- arKi 
non-legal possibilities is also given. 

Whether your ctioeen field Is taxation, 
contracts, labor law, or one of a multitude 
of other specialties, you can find a career 
through The Washington Want Ads. 

Edited by Moira K. Griffin 

A publication of the Law Student 

Division of the American Bar Aaaoolatlon 

1982 6 x 9 Paper 140 pages 
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Browser 

at Large 

by Arthur John Keeffe 

Mister Dooley resurrected by the atthorney ginral 



We can rest more easily now that we 
know Mr. Dooley is back at his job be- 
hind the bar of his South Side Chicago 
pub. Quoted by Attorney General 
William French Smith before the Fed- 
eral Legal Council, Mr. Dooley is enjoy- 
ing renewed popularity. A conversa- 
tion Mr. Dooley had with his great lis- 
tener, Mr. Hennessey, or "Hinnissy" as 
he would say, made it into an editorial 
of The Nation (November 14, 1981, 



available from 72 Fifth Avenue, New 
York, New York 10011; $1.25 for a 
copy). And now a new Dooley book is 
on the market. 

In 1981 Edward J. Bander, who in 
1963 wrote Mr. Dooley on the Choice of 
Law, was at it again, writing Mr. DooJey 
and Mr. Dunne; The Literary Life of a 
Chicago CathoJic. The Michie Com- 
pany, Box 7587, Charlottesville, Vir- 
ginia 22906, publishes both books, and 



copies of the first are available at $9.50 
and the new one at $12.50, plus post- 
age. Buy both. 

If you are a Dooley buff, there are 
three other Dooley books you must pos- 
sess — Elmer Ellis's biography of Finley 
Peter Dunne, published by Knopf in 
1941, reprinted as a paperback in 1969 
by the Archon Press; Ellis's collection 
of the best Dooley pieces, published in 
1938 under the title Mr. Dooley at His 



Mr. Dooley goes to Washington 



IN A speech to the Federal Legal 
Council last fall, Attorney General 
William French Smith said that the 
federal courts should "diminish ju- 
dicial activism" in the view of the 
"groundswell of conservatism evi- 
denced by the 1980 elections." He 




invoked Mr. Dooley's famous saying 
that the Supreme Court follows the 
election returns. This inspired an 
editorialist in The Nation for 
November 14, 1981, to modernize 
Mr. Dooley: 

"I see be th' pa-apers," said Mr. 
Dooley, "that th' Atthorney Ginral 
belaves that th' Supreme Coort 
should follow th' miction returns." 

"Does he now," said Mr. Hennes- 
sey. "I hope he gave ye credit for th' 
line." 

"He did that, Hennessey. I wmd- 
den't have thought it iv a lawyer 
with thray names — and one iv them 
French to boot — but he stole it fair 
an' square. . . . 

"Ye see, Hennessey, what was 
exercisin' Giru'al French Smith was 
that the Supreme Coort iv th' United 
States, and the lesser coorts ap- 
pended, ain't been readin' th' pa- 
apers. They somehow didn't get the 
news about 'the groundswell of con- 
servatism evidenced by the 1980 
election,' as Ginral French Smith put 
it. Now I know what ye're goin' to 
say: Federal judges ain't your ordi- 
nary guzzlers at th' public trough. 
They collect their boodle f'r life, 
which is more thin ye can say for 
Social Insecurity thase days. They 
sit on their binches in their black 
robes and contemplate the infernal 
mysteries iv the Law, while politi- 
cians come an' go. But this Mr. 
French Smith, he wants them to pay 
attention to the Moral Sodality and 
other distinguished bodies of Amer- 
icans. He wants thim to trim their 
sails, and stop all this 'joodicial ac- 
tivism.' The shoort of it is, Hennes- 



sey, that the coorts have bin creatin' 
too many rights." 

"What does this French Smith — a 
name I w'd have thought British me- 
self — want to do about it?" 

"Why, I guess he wants the coorts 
to take back some o' thim rights — 
put 'em back in the dusty law tomes 
on their shelves. I admit Ginral 
French Smith weren't atall clear 
about it, but that seemed the way he 
was laynin'. . . . 

"Ye see, Hennessey, these judges 

have bin inventin' worrk far them- 
selves — somethin' no self-respectin' 
hack on Alderman Gilhooley's 
payroll would be caught dead doin'. 
What we need on thim binches is a 
bunch o' Chicago's foinest timeserv- 
ers. Make bein' a judge a no-show 
job — or at least set a quota of only 
one noo right per judge per year. Vye 
need judges who heed the glorious 
vox popular as it's whispered into 
their ears by the local boss. Iv 
course, this may have to wait until 
Ronald Reegun appoints his own 
boys to the high bench. Thin they 
can get out the word, like they're 
doin at the E.P.A., the F.T.C., 
O'SHAY and all them agencies — 
econymize on rights. Don't give 'em 
out to the undesairvin' poor; give 
'em only to those that can invest 
thim wisely, the corporations and 
the wealthy folk. If common paypul 
stop thinkin' they can get equal joos- 
tice oonder the law, they'll stop 
botherin' the coorts. That's the way 
to stop all this joodicial activism, 
Hennessey." 

fExcerpts reprinted with permis- 
sion from The Nation.) 
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Best by Charles Scribner's Sons with a 
foreword by the famous "F.P.A." 
(Franklin P. Adams) and an introduc- 
tion written by Finley Peter Dunne 
himself shortly before his death; and 
the book written by Dunne's son, 
Philip, entitled Mr. DooJey Remembers: 
The Informal Memoirs of Finley Peter 
Dunne, published in 1963 by Little 
Brown, in which there is a selection of 
Dooley essays "translated into Eng- 
lish." 

The Dooley pieces were written by 
Finley Peter Dunne, who was born on 
July 11, 1867, and died on April 24, 
1936. At age 26, when Dunne was writ- 
ing editorials for the Chicago Evening 
Post, he discovered that he could say 
things in an Irish greenhorn brogue 
which, if written in English, might 
cause him to be pistolled or slugged. So 
began the life of Dooley, as Dunne tells 
us in his introduction to Ellis's Dooley 
at His Best. 

But Bander has not written a life of 
Dunne. He concedes in his preface that 
his book is divided into two sections, 



the first part attempting to put Mr. 
Dooley into perspective and the second 
part presenting a chronological ar- 
rangement of all Dunne's Mr. Dooley 
essays. The first part is much more val- 
uable; the second is like any index, fine 
to have but primarily for the reference 
librarian, which is Ed Bander's bag. In- 
deed, it was 1955 when I first met him 
at New York University and he was 
reading and collecting Dooley pieces 
then. As anyone who examines the ap- 
pendix can discover, it is a very com- 
plete and valuable index. 

My principal criticism of Bander's 
second book is that there are more than 
190 pages of index in a 321-page book. I 
do not mean to question the value of the 
information, but if you are looking for 
Dooley's essays, buy Bander's 1963 
Choice of Law book. 

The first part of the book consists of 
127 pages of text subdivided into five 
chapters. At the end of each chapter are 
annoying footnotes. Chapter 1, called 
"Introducing Mr. Dunne," covers 
Dunne's marriage, his newspaper career, 



and his memberships in New York and 
Chicago clubs. Bander notes that 
Dunne appeared as a character witness 
for Harry Daugherty during the Teapot 
Dome investigation of the 1920s and 
says in so doing Dunne "committed an 
indiscretion." Granted the character 
evidence was admissible, why was it an 
indiscretion for Dunne to assist an old 
friend? Maybe it helped Daugherty gain 
an acquittal. There also is a gruesome 
story of the Whitechapel Club of 
Chicago's cremation of the remains of a 
penniless intellectual named Collins. 
Perhaps the most interesting part of the 
chapter is whether, as F.P.A. contends, 
Dunne wrote maliciously. Underneath 
the Dooley essays is there a w^rm sym- 
pathy for the underprivileged? Bander 
agrees with this conjecture, although 
he cannot forgive Dunne for being a 
character witness for Daugherty and 
maintaining a membership in clubs 
that practiced discrimination. 

Chapters 2, 3, 4, and 5 are filled with 
a collection of quotations from the 
Dooley essays, for which Hal Zamboni 
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has made beautiful sketches. Unfortu- 
nately, I find that many of the com- 
ments and quotations repeat. This be- 
comes even worse if you read the ap- 
pendix. These chapteis, with the ap- 
pendix, put too much emphasis on 
punch lines and too little emphasis on 
the structuie Dunne gave to his pieces. 
Bander should not make Dunne into a 
oneliner like Henny Youngman, no 
matter how great Henny is. 

Nevertheless, I have enjoyed reading 
every line of Mr. Doo/ey and Mr. Dunne 
and advise you to do the same. 

"Banca rotta" and a new 

bankruptcy review 

Thanks to a new monthly newslettn, I 

have learned the derivation of the word 
"bankruptcy." It seems that in days of 
yore Italian merchants, traders, and 
moneylenders conducted their busi- 
ness from benches in central town mar- 
kets. When a merchant failed to pay his 
debts, his creditors took matters into 
their own hands and broke his bench. 
Thus, the Italian phrase "banca rotta" 
(broken bench) meant a business fail- 
ure, and through some anglicizing we 
have the term "bankruptcy." 

How apt then that this new business 
bankruptcy newsletter calls itself the 
Broken Bench Review. The editor of 
this looseleaf publication also has an 
interesting backgroimd. He is James E. 
Yaoos, a 1956 Harvard law graduate 
ytbo served as a bankruptcy judge in 
the Southern District of Florida from 
1965-75. Now at the ripe age of 50, he 
is up in New Hampshire where the 
Paine Press, Inc. is publishing the new 
review (35 South Main Street, Drawer 
A- 190, Hanover, New Hampshire 
03755). A yearly subscription is $60 
($54 if paid in advance), and the review 
is sdieduled to come out monthly. 

Yacos says thatB.B.R. is aimed at the 
busy lawyer engaged in business, 
commercial, banking, and business 
bankruptcy practice. It will not cover 
consumer bankruptcies or individual 
arrangement proceedings. He aims for a 
selective review of significant deci- 
sions linked with "useful reporting" of 
actual plan provisions, asset sale tech- 
niques, and novel business operation 
procedures. 

The editor acknowledges that there 
are plenty of publications to fill the 
reading time of the typical practitioner. 
To fill an as yet unanswered need this 
publication will focus on developments 
"on those relatively new and subtle 
questions that are sometimes 'buried' in 
more comprehensive publications." 



The highlight of each issue will be a 

"case study" of a recent development. 
The first issue, for example, covers 
White Motor Corporation, a case from 
the Northern District of Ohio. The liti- 
gation received considerable publicity 
since White Kfotor while in Chapter 11 
sold off its principal manufacturing as- 
sets entirely apart from any reorganiza- 
tion plan and without the usual statu- 
tory plan procedures. The case turned 
on the general sale power provided in 
Section 363(b) of the Bankruptcy Code. 
The bankruptcy judge permitted the 
sale as an "emergency exception" to 
the usual requirement that all substan- 
tial assets cannot be sold in a Chapter 
11 reorganization. 



B B R 
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In keeping with his goal of in-depth 

review, Yacos puts the case in its pro- 
cedural setting, analyzes the rationale 
and legislative history of Section 
363(b), and discusses the facts giving 
rise to the "emergency exception." He 
even talked to coimsel in the case to get 
additional background. 

Hie main focus of the second issue is 
two pending Supreme Court cases 
(Northern Pipeline Construction Com- 
pany V. Marathon Pipeline Company 
and United States v. Security Industrial 
Bank) that confront the vital issue of 
whether the Bankruptcy. Reform Act of 
1978 unconstitutionally delegated Ar- 
ticle III "judicial power" to the new 
bankruptcy courts, and, if so, what the 
status is of judgments issued by these 
courts since their creation. 

In addition to a case study, each 
B.fi.R. issue also will contain case 
comments, highlights of noteworthy 
legal writings, and entertaining vig- 
nettes from recent cases under the 
heading "Pith and Venue." 

AJ.S. contest announced 

TllK third annual essay contest for law 

and graduate students sponsored by the 
American judicature Society has been 
announced. Essays must not exceed 
4,()()U words and all submissions must 
be postmarked no later than October 1, 
1982. A prize of $l.UUl) will be awarded 
to the author of the winning essay. The 
topic is "Blueprint for the Future: En- 
suring Access to Justice." 

i-'urther information may be obtained 
from Mayo H. Sliegler, American Judi- 
cature Society, 2()t) West Monroe Street, 
Suite 1(>()6, Chicago, Illinois GOtiUti. 



Estate plamdng 

The Georgetown University Law Cen- 
ter, Continuing Education Division, is 
sponsoring a program on estate plan- 
ning. May 24-25 in Washington, D.C. 
Topics will include drafting insurance 
trusts, planning for investors, and spe- 
cial problems of subchapter S stock in 
an estate plan. Further information may 
be obtained from the Continuing Legal 
Education Office, Georgetown Univer- 
sity Law Center, 600 New Jersey Ave- 
nue, N.W., Washington, D.C. 20001 
(telephone 202/624-8229). 
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Legal Mart 



IQ I Self-Adhering, Perforated 

^ TIME SHEETS 



• Save costly hours of attorney time. No need 
to dictate itemized statements: the Client Ser- 
vice Record shows at a glance itemized ser- 
vices rendered and amount due. 

• Save up to 50% clerical time! No copying 

— entries written once without embarrassing 
transposing errors. LPI System is simplest, 
and most efficient for law offices of all sizes. 

• Write or phone for FREE SAMPLES. 
No salesman will call. (213) 553-9980. 

LAW PUBLiaTIONS, INC., Dept b-s 

IISO S. Beverly Drive. Los Angeles, CA 90035 
Circle 135 on Reader Service Card 



HEIRS LOCATED 
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Prompt Worldwide 



Service 
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W. CARLJOHNSON 
Post Office Box 182 
Madison. Tennessee 37115 
615 824 2133 

Established 1 960 



Pension investment 

The Practising Law Institute will pre- 
sent a program discussing the legal is- 
sues in pension investment June 10-11 
in San Francisco. Further information 
may be obtained from the Practising 
Law Institute, 810 Seventh Avenue, 
New York, New York 10019 (telephone 
212/765-5700). 

Estate planning 
program 

The Vanderbilt Law School and the Na- 
tional Law Foundation are cosponsor- 
ing "Comprehensive Estate Planning" 
to be held June 21-24 at the Vanderbilt 
Law School, Nashville, Tennessee. 
Some of the topics to be discussed are 
interspousal transfers, capital freeze 
partnerships, and the mobile client. 
Further information may be obtained 
from the National Law Foundation, 
Post Office Box 2764, Wilmington, Del- 
aware 19805 (telephone 302/656-4757). 



want someone 
located? 




CALL COLLECT (516) 673-S430 




• Proof of heirship • Missing heirs 

• Owners of unclaimed assets 

GENEALOGY SERVICE 

190 West Neck Rood 
Huntington, N.Y. 11743 
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MEDICAL 
MALPRACTICE 

PERSONAL INJURY 
AND PRODUCT LIABILITY 

450 Board Certified physicians in all 
specialities, nationwide. Fee: $400 to 
$600 for written reports. Experts 
guaranteed for meritorious cases. 

Experience: 6 years and 4,000 
cases. FREE telephone consultation 
with our Medical Director. Local At- 
torney References. Funds available to 
defray the cost of litigation, 

TOLL FREE 800-336-0332 

(703) 860-8111 
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Summer shorts 

Northwestern University School of 
Law will conduct its "Short Course for 
Defense Lawyers in Criminal Cases" 
June 21-25 and its "Short Course for 
Prosecuting Attorneys" July 26-30. The 
registration fee for each course is $350. 
Further information may be obtained 
from the Office of Continuing Legal 
Education, Northwestern University 
School of Law, 357 East Chicago Ave- 
nue, Chicago, Illinois 60611 (telephone 
312/649-8932). 

Program abroad 

The Netherlands Universities Founda- 
tion for International Cooperation and 
the Europa Instituut of the University of 
Amsterdam are sponsoring an interna- 
tional seminar on legal aspects of Euro- 
pean integration, August 16-28 in 
Amsterdam. Further information may 
be obtained from Europa Instituut, B.C. 
Building 1, Grimburgwal 10, 1012 OA 
Amsterdam. 



TO OUR ADVERTISERS 
Ttie August, 1982, issue of the American Bar 
Association Journal will be a special conven- 
tion issue distributed at the A.B.A.'s 1982 an- 
nual meeting in San Francisco. In addition to 
the regular 320,000 circulation this issue will 
go to approximately 10,000 annual meeting at- 
tenders. Closing date for this issue is fune 1, 
1982. 

See the classified advertising rates and in- 
formation box below for more details and our 
new advertising deadline dales. 



Back Issues of the American Bar Association 
Journal nnay be obtained at $3.50 a single copy 
and $25.00 for bound volumes from Dennis and 
Company, 251 Main Street, Buffalo, New York 
14203. Microfilm editions of the American Bar 
Association Journal may be obtained from Uni- 
versity Microfilms, Box 1346, Ann Arbor, Michi- 
gan 48106. 

The American Bar Association Journal is in- 
dexed in the Index to Legal Periodicals (H.W. Wil- 
son Company, 950 University Avenue, Bronx, 
New York 10452); the Advance Bibliography of 
Contents: Political Science and Government 
(American Bibliographical Center, Riviera Cam- 
pus, 2040 A.P.S., Box 4397, Santa Barbara, 
California 93103); and Criminal Justice Periodical 
Index (University Microfilms, 300 North Zeeb 
Road, Ann Arbor, Michigan 48106). 

Classified 
Advertisements 



classified Advertising Rales 
and Information 

For all insertions, $3.00 per word per inser- 
tion. Box numbers may be used in employment 
advertisements. Use of a box numt)er is $24.00. 

All orders for classified advertising must be 
accompanied by payment, and copy should 
reach us by the 1st day of the second month 
preceding the month of publication (for exam- 
ple, January 1 for the March issue). 

Classified advertising must relate to prod- 
ucts or services connected with the law, the 
practice of law, or the operation of a law office. 
If the product or service does not qualify under 
this standard, the advertising must be accepted 
and paid for at display rates. 

"Positions Wanted" and "Lawyers Wanted" 
advertisements are intended for use only by 
lawyers seeking full-time employment. Under 
no circumstances will replies from publica- 
tions and placement agencies be forwarded. 

All orders and replies to box numbers should 
be sent to the American Bar Association Jour- 
nal, 77 South Wacker Drive, Chicago, Illinois 
60606. Replies to box numbers may not exceed 
two ounces. Replies that weigh more will be 
returned to the sender at the cheapest rate. 



Books 



PACIFIC LAW BOOKS, INC., 305 NORTH 
Main Street. Santa Ana. California 92701. 714/ 
543-1213. New and used books. 

LAWBOOKS BOUGHT, SOLD, AND Ex- 
changed. Largest, most complete stock. 200,000 
new and used volumes. Check with us on any buy- 
ing or selling. Library appraisals. Claitor's Law 
Books, Baton Rouge, Louisiana 70821. 800/535- 
8141. 

LAWBOOKS— BOUGHT, SOLD, TRADED. 
Tinsley I-awbooks, 1404 East Pike, Seattle, Wash- 
ington 98122. 206/325-1331. 

THOMAS LAWBOOKS, INC. 1909 WASH- 
ington Avenue, St. Louis, Missouri 63103. Pub- 
lishers since 1885. Buy, sell, and appraise. For 
sale; Federal 1st. 2d, Supp.. U.S. Reports. Nation- 
wide paid delivery. Call or write. Telephone 314/ 
621-2236. 
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SCOTSMAN LAW BOOKS. INC. LAW BOOKS 
bought, sold, and traded. Appraisals. We pay top 
prices and sell at substantial savings. Write to: P.O. 
Box 4752, Austin, Texas 78765, or call Austin, 
Texas, 512/454-1101, San Francisco, 415/221-3650, 
Atlanta, 404/325-8108. 



LAWBOOKS Borcirr. sold, appraised. 

Large book savings, A.L.R.'s, reporters, encyclo- 
pedias, etc. France Lawbooks, 1141 North Sfioro, 
Chicago, Illinois 60626, 312.743-7569. 



LAWBOOKS BOUGHT, SOLD, APPRAISED. 

Save on purchases: Encyclopedias, reports, and 
treatises. Need portions and complete National 
Reporters. Top prices paid. Professional Books 
Service. Box 366. Dayton. Ohio 45401. 513/223- 
3734. 



FOR SALE: A.L R. 1st, 2nd, 3rd, FED; 

American Digest System: California Statutes; N.E. 
Reporter 2nd; Am |ur Trials; Proof of Facts Isl & 
2nd; Corpus [uris Secundum: I'.S.C.A.. Texas Law 
Book Company, Post Office Box 7. Comfort, Texas 
78013. 



WANT TO BUY: BOl'ND LAW REVIEWS 
from most Institutes: Oil & Gas Reporters: Federal 
Supplement; Federal Reporter 2nd. Texas Law 
Book Company. Post Office Box 7. Comfort. Texas 
78013. 



LEGAL WRITING; SENSE AND NON- 
sense! David Mellinkoff. author of the acclaimed 
Language of the Law. shows you how to turn 
longwinded legalese into plain, ordinary En- 
glish . . . with seven simple rules, and hundreds of 
right'wrong examples. At bookstores or send 
name, address and $14.95 (handling included) to 
Charles Scribner s Sons, Department SW, 597 Fifth 
Avenue, New York. New York 10017. 



FOR SALE: EXTENSIVE LAW LIBRARY: 
All West Reporters; complete A.L.R. System & 
Am. jur. Series. C.C.H, Reports; Legal forms; Plead- 
ing & Practice Manuals; B.N. A. Tax Portfolios; 
Florida Statutes & Codes. Much more. Call librar- 
ian 90*354-1100. 



USED BOOKS: C.J.S.. KHELL LABOR 
Law, Bender's U.C.C., Mertens Federal Income 
Tax, Gadsby et al. Business Organizations, re- 
statements and others. 717 264-5194. 



KNOW ABOL'T FORTHCOMING BOOKS. ANY 
specialty or interest, Bookchoice, Box AA1497. 
Evanston, Illinois 60204. 



FOR SALE — C.C.H. LABOR LAW 
library; Labor Cases Volumes 1 to 9(1. N.L R.B. 
Decisions Volumes 1960 to 1980, Arbitration 
Awards Volumes 77-1 to 81-1, Employment Prac- 
tices Decisions Volumes 1 to 25. Selling price: 
$900.00. Peggy Fitzgerald. 816/474-6420. 



Handwriting Experts 



BEN GARCIA, E.XA.VIINER OF QUESTIONED 
handwTiting and typewriting. 711 Symes Build- 
ing, Denver, Colorado 80202. Phone: 303/623- 
5602. See Martindale-Hubbell Directory for expert 
qualifications. 



RENEE C. .MARTIN CERTIFIED DOCUMENT Ex- 
aminer. 800/526-5177. Over 25 years' experience 
in the document field. President, National ."Xssocia- 
tion of Document Examiners. Author, lecturer, in- 
structor. Twenty Nassau Street, Suite 232, 
Princeton, .New lorsev 08540. New Jersey: 609; 
924-8193. 



ORDWAY HILTON— OFFICE— LABORATORY 
in Greenville-Spartanburg. South Carolina area 
(New York City 1946-79.) All document problems: 
erasures, alterations, forgeries, handwriting, and 
typewriting. Diplomate, A.B.F.D.E.. Fellow 
A.A.F.S.. member A.S.Q.D.E. Author: Scienti/ic 
Examination of Questioned Documents. P.O. Box 
592. Landrum, South Carolina 29356. Phone: 803/ 
457-2860. 



CLARENCE E. BOHN, B.S., |.U. FORMER 
Senior F.B.I. Laboratory examiner. Complete 
document analysis. Over 30 years' experience. 
University professor forensic sciences. 7204 Park 
Terrace Drive, Alexandria, Virginia 22307. 70.3/ 
765-6611. 



HAROLD F. RODIN, DAYTON, OHIO, AREA, 
certified questioned document examiner. Avail- 
able to handle all types of questioned documents, 
court qualified. Member, Independent Association 
Questioned Document Examiners. Resume on re- 
quest. 1143 West Second Street. Xenia. Ohio 
45385. Business: 513/372-8063. Residence: 51.3/ 
372-8428. 



LYNDAL L. SHANEYFELT. TWENTY-FIVE 
years' experience F.B.I. Laboratory as document 
examiner. Analysis of handwriting, typewriting, 
forgeries, erasures, alterations, and related prob- 
lems including dating Nationally qualified expert 
witness. See Martindale-llubbelf listing. 6125 
V'ernon Terrace. Alexandria, Virginia 22.307. 703/ 
765-1331. 



CHARLES C. SCOTT. 906 GRAND AVE- 
nue. Kansas City. Missouri 64106. 816/842-8540. 
Member A.S.Q.D.E. Diplomate A.B F.D.E, Author: 
Photographic Evidence. 



ROBERT A. CABANNE. 25 YEARS' Ex- 
perience. Diplomate. A.B. F.D.E. 1561 Warbler 
Drive. Naperville. Illinois 60565. 312/420-0175. 



FORENSIC DOCUMENT EXAMINERS. HANNA 
F. Sulner. Author: Disputed Documents (1967). a 
standard text of 400 pages; Forged. Altered and 
Substituted .Vfedical Records (Trauma. Volume 13. 
No. 3). and 24 other professional publications. 25 
years' experience in all courts. Andrew Sulner. 
j.D.. M.S. in forensic science; member New York. 
California. Florida, and District of Columbia bars. 
220 East 57lh Street. New York 10022. 212/355- 
6060. 



HANS M. GIDION. EXAMINER OF QUESTIONED 
documents. Handwriting, typewriting, and re- 
lated examinations. Internationally court qualified 
expert witness. Diplomate A.B. F.D.E. 218 .Mer- 
rvmont Drive, Martinez, Georgia 30907. 404/860- 
4267, 



IDENTIFICATION EXPERT SINCE |UNE 5, 
1958. Questioned documents, handwriting, 
firearms, fingerprints, etc. B..S. in B.A. and I.A.S. 
associate member. International Association for 
Identification, H. Gordon Howard, LL.B.. 2470 
South Ivanhoe Place. Denver. Colorado 80222. 
303/756-0130. 



GUS R. LESNEVICH— NORTHEAST COR- 
ridor-recent court and laboratory experience with 
United States Secret Service. References upon 
request — free preliminary discussion. Recent 
t)rucliuru avuilablu un request: IMiiluduIpliiu uruu. 
215/642-5226. Office: 1345 Morris Road. Wyn- 
ncwood. Pennsylvania 19096. 



SUSPECT DOCUMENTS? LATEST TECHNOL- 
ogy. All problems. Represented F.B.I. 1951-75. 
Nationally qualified witness, examiner, instructor. 
Diijlomate A.B. F.D.E.. member A.A.F.S. Theodore 
Cole Whitcomb. P.O. Box 946. Warrenton, Virginia 
221H6. 703,'347-42On, 



Investigations 



THE lOlIN T. LYNCH COMPANY, SINCE 
1953 the nation's most respected private investi- 
gation service. Over 400 employees, coast-to-coast, 
supervised by former F.B.I, agents. Latest 
scientific/technical support systems. Full range of 
assignments anywhere in United States or abroad. 
New York area, call 212/687-8726; Washington, 
D.C.: 202(296-1476; Chicago: 312/372-5580; Los 
Angeles; 213/624-4301: San Francisco: 415/391- 
1757; and in Salem, Oregon: 503/393-7232. 



PATENT AND TRADEMARK RECORDS IN- 
vestigations since 1944. Stan Stanton's Search 
Service, 927 Fifteenth Street, N.W., Room 1000, 
Washington, D C. 20005-2389. Telephone; 202/ 
638-1210. 



Lawyers Wanted 



■'Lawyers Wanted" advertisements are intended 
for use only by lawyers, law firms, corporations, 
and other organizations that have bona flde open- 
ings for lawyers. Replies from placement agencies 
will not be forwarded. 



EUROPEAN LAW INTERNSHIPS FOR RECENT 
graduates with knowledge of German, Italian, or 
French, Firms provide maintenance stipend for 



two months training in post-|uris Doctor program 
leading to graduate certificate or Master of Laws in 
Business and Taxation — Transnational Practice. 
Write Registrar, LIniversity of the Pacific, 
McGeorge School of Law, 3200 Fifth Avenue. Sac- 
ramento. California 95817. 



TAX LAWYER— GROWING, WELL-E.STAB- 
lished medium-sized (25 person) Texas-New 
Mexico law firm seeks tax lawyer with excellent 
academic credentials; LL.M. in tax or two to six 
years' tax experience in real estate, oil and gas, and 
business organizations with law firm tax depart- 
ment, major CP. A. firm, or I.R.S. preferred; oppor- 
tunity for substantial responsibility and client con- 
tact; salary and early partnership opportunity 
commensurate with experience and aoility. Box 
2A-2. 



ESTATE PLANNING LAWYER NEEDED IM- 
mediately to assume major responsibility for es- 
tate planning work in suburban Detroit office of 
large Detroit, Michigan law firm. Candidate should 
have a minimum of two years' experience. Back- 
ground in general tax and business planning is 
also desirecT All replies confidential. Box 2A-9. 



LEGAL RESEARCH AND WRITING POSITIONS: 
We are expanding our editorial staff by adding 
several lawyers with keen interest in legal research 
and writing. Those applying should prefer precise, 
analytical work and must be capable of quickly 
assuming a variety of editorial responsibilities in 
the preparation of articles for A.L.R. 4th, A.L.R. 
Federal, U.S.C.S., etc. The position offers a unique 
opportunity to grow in general knowledge of the 
law while developing recognized expertise in in- 
dividual subjects dealt witn. A successful appli- 
cant can expect intellectually stimulating associa- 
tions, modern working conditions, reasonable 
hours, a professional but relaxed atmosphere, effi- 
cient clerical support, and the independence of 
being in charge of each article he or she writes, 
which is published under his or her own name. 
Starting salaries are flexible, depending upon 
qualifications, and fringe benefits are generous. 
Writing experience is preferred but not required. 
For further information, write in confidence to 
lohn Wright. Professional Recruiter. The Lawyers 
Co-operative Publishing Company. Rochester, 
New York 14694. An equal opportunity employer 
m/f. 



ASSOCIATE PATENT ADMINISTRATOR. 
The University of Minnesota at Minneapolis has 
an opening for an Associate Patent Administrator. 
Heavy emphasis on evaluation and marketing of 
invuiiliuiiH, guvunitiifint cuntruct patent relatiuii- 

ships. and patent licensing. B.S.. Electrical En- 
gineering or physics and five years' applied re- 
search, patent procedures, license agreements, 
prototype and market tests, and product distribu- 
tion (to include one year of patent administration). 
23-31 K. For information call the Patent Office 
(612/373-2092) or write University Personnel, 1919 
University Avenue, St. Paul, Minnesota 55104. 
Equal opportunity employer and educator. 



EXPANDING MIAMI, FLORIDA AV FIRM 
seeks tax lawyer with an LL.M. in Taxation and a 
minimum of three to five years' experience in bus- 
iness and estate matters. Position requires an ex- 
cellent professional and academic record. Send re- 
sume and writing samples to Post Office Box 
390558, Miami Beach, Florida 33119. 



MAIOR MID-WESTERN LAW FIRM SEEKS 
top-notch lawyer with two to four years of sophis- 
ticated real estate experience. Background in syn- 
dications and conveyancing a must. Send resume 
in confidence to Elder & Associates, 1370 Ontario 
Street, 1400 Standard Building, Cleveland, Ohio 
44113. 



SOUTHERN CORPORATION SEEKS A 
Tax/E.R.I.S.A, lawyer with two years' experience. 
Superior credentials. Send resume in confidence 
to Elder & Associates, 1370 Ontario Street, 1400 
Standard Building. Cleveland. Ohio 44113. 



PRESTIGIOUS SUNBELT LAW FIRM 
seeks tax partner with outstanding credentials. 
Send resume in confidence to Elder & Associates. 
1370 Ontario Street. 1400 Standard Building. 
Cleveland. Ohio 44113. 



PRESTIGIOUS MIDWESTERN LAW FIRM 
seeks Tax/E.R.I. S. A. lawyer with approximately 
four years' experience. Outstanding credentials. 
Send resume in confidence to Elder & Associates. 
1370 Ontario Street. 1400 Standard Building. 
Cleveland. Ohio 44113. 
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